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PREFACE. 

IT is a melancholy Truth, that the improper penning 
or Execution of Wills creates a Multiplicity of Suits 
in the Courts at Weftminfter Hall : That thi$ Ihouldbe 
the Cafe cannot be Matter of Surprize, when it is confix 
dered that many Perfons who have very* affiduoufly and 
carefully laboured to accumulateWealth, havenegleftedj, 
almoft to the lad Moment of their Exiftence, to attend 
^ to the proper Difpofal of it. When a fpeedy Diflblution 
is pronounced inevitable by the Phyfician, the difmayed 
Patient perhaps thinks ferioufly of making his Will, and 
if his life is not too fuddenly terminated, it is then pre- 
pared and executed ; but, on Account of the extreme 
Hafte in which it has been produced, fome of the neceC 
fary Forms may have, been omitted; or infurmoimtable 
Blunders may have been committed, which open a Field 
©f Litigation for his furviving Relatives or Friends. 

Prudent Perfons will not put off fo effential a Bufinefi 
as that of making their Will tilllDeath (hall aim Ms 
inexorable Shaft : They will confider that fatal bodily 
diforders too often affeft and impair the Underftandingj 
find though, according to the common Acceptation of 
the Terms, they may be oi found and difpqfing mind^ SCc. 
they certainly will be lefs able to difpofe of their Property 
in the Hurry andConfiifion of expiring Life, than when 
compofed in the calm Moments of Health and Deli- 
beration; • ^ 

* . A « • Though 
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Though moft men are anxious to acquire Wealth, 
they are in general extremely ignorant with regard to the 
^ Law of Wills : They know not tliat a Will and a Deed 
hav.e.in fome Cafes a different Operation ; and that if" there 
" areiwo Claufes in ^ Will fo totally repugnant to each 
" other that they cannot ftand together, the latter ftiall 
** be received, and tk^ former rejefted; wherein it differ* 
" from a Deed ; for there, of two repugnant Claufes the 
*^ former fhall ftand ; which is owing to the different Na- 
" tures of the two Irifbruments ; for the loft Will and the 
^^firjij}eed is always moft available in Law.'' This (ingie 
Ir^ancc, it is prefumied, wrllfufBciently point out the 
Necefiity of acquiring a competent Knowledge dp the Law 
q£ Wills : It is a Duty incumbent on thofq poffeflTed of 
Property, to itBtn like faithful Stewards, how to difpofe 
of that Property legally, and to the proper ObjeSs. 

\ Th^ wealthy Perfons ought alvvays to have a Will1>y 
them duly ;mad9' and execute^, cannot, be contefted: 
Without that neceflfary Step^ their conduft is highly cri- 
i pinal; "as Death m^yfurprife them, iaa Mordent, and 
.ifcprive them of the Ability to djo that Jufticie which the 
]baws of God and Man require of them. TTie Editor^ 
he hupibly hopes, has given fuch Inflruftions, in the fol- 
lowing Sheets, as will enable his intelligent Readers t^ 

know and perform what fo efientially concerns tihem. 

» 

He ha$ endeavoured to give ample Directions to Ex- 
ecutors, Adminifhatofs, Devifees, ana Legatees s and a 
full and diftinft Account, of the Law's Difpofal of the 

Elates of thofe who die Igteftate. 
Gray^S'Inn^ 
Oct. 1, 1800. 
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I. GtntTAl Dfjiniticn of a IVM 

A WILL or teftament is defined to be « the legal de- Wh^t is a 
deration of a man's intentions of what he wills to^"°'^*^^'* 
be f erformed aftfr his death;" for a wiU or teftament can- 
not talce place till after the death of the tcftator, Siwinh. 
^ 4:/ 5-- CariL 38. 

The ptfifen who makes a will or teftament is called aTeilatortnd 
HjlattiTy he who dies without a will is termed in law an'"^^*** 
intejlatt. ./'***'• " 

A will and teftament, ftriSly fpeaking, are not words ^of Will and 
the (kme meaning. A will is properly limited to land|$Uh*d ^^^^^f**^ . 
a teftament only to perfonal eftate; and the latter requires ti^gai^cd, 
executors, who are named, to take care and fee it performed, 

A, gjft of lands or tenementis by will is called a dt\nf€\ 
and the perfon to whom they are given a devifie. 

Tht W!©pds wiil and Itftament are indeed generally ufcd Sometimes 
iftdiferiiftinatcjy ; when they are to be \inderftood other- "^'"*.*'^'^ 
wife, the context will fliew; • criminate^. 

The word dtmje feems moft properly applicable to the 
difpofition of lairds by xpilh and htqwR or legcecy to that ef 
, ferfonal epak. Burn's EccLL. tkk Wilis. 

\ Wills difpofing of lands arc regulated by feveral afts of Wills by 

r |)arliament, and are a conveyance unknown to the old com- cofflnfDijlavir 

mon law; whkh permitted a. man only to difpofc of his **'* ^**'*^ 
goods or perfonal property; but in a courfe of time thfe 
words became applied indifferently to a diipofition of lands 
or goods, which are frequently and continuaBy diftributed 
and dcvifcd at the fenfie time by the will n / 

A bequeft of goods and chattels is tefitied a Ugacy, and 
the ^^Qw to whom they are beque^hed a kgatee. 

The devife of land by will is confidcred- as merely a Land* par- • 
%!f»tts <rf conveyances whence the following diftin<aion h "^ ^^ 

.B ^ found^^**"** 



A nuncu' 
^atlvje or 
lrci4)al v!iil. 
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founded between fuch devifes and difpofitions of perfonal 
eftate, that a devife of a man's goods and perfonal pro- 
perty will operate upon all fuch perfonal eftate as the 
maker of the will dies pofieffed of, at whatever diftance of 
time he may die after making the will : but a devife of 
freehold lands, or real eftate,. will only operate on fuch 
eftates as were his at the time of executing and publiftiing 
his will ; therefore freehold lands purchafed after making 
the will, cannot pafs under any devife in that will, unlefs it 
(hall have been legally and formally republiftied fubfequcnt 
to the purchafe or contraft, the publication being con- 
fidered in law as making a new will. 

There are two forts of wills or teftaments ; firft written^ 
and fecondly verbal^ or made by word of piouth. The 
hxttx \s C2\\eA2L nuncupative vf'iW, 

A nuncupative or verbal will is where the teftator, 
without any writing, declares his will before a fufficient 
number of witneflTes, and this can extend only to perfonal 
eflate ; for no real eftate can pafs by the will unlefs it is 
written and properly attefted. \ 

As thefe kind <j)f wills are liable to great impofitions, 
and may occafion many perjuries, they are not fo common 
as they formerly were : they arc much difcountenanced by 
the ftatute 29 C. 7/, c. ^ f, 19 (commonly called the Sta- 
tute of Frauds) which enadls, that, for the preventing frau- 
dulent praftices. No nuncupative will fliall be good where 
the eftate thereby bequeathed {hall exceed the value of 30/. 
that is not proved by the oaths of three w'itneffes, at the 
leaft, who were prefentat the time of pronouncing the fame, 
and bid by the teftator to bear witnefs that fuch was his 
will, or to that efFedl. 

And by 4 Ann. c. iSyJl 14. it is enaSed and declared, 
That all fuch witneffes, as are and ought to be allowed to 
be good witneftes upon trial at law by the laws and cuftomi 
of this realm, ihall be deemed good witnefles to prove any 
nuncupative will, or any thing relating thereta 

Alfo by the faid aboye-mentioned ftatute of 29 C, 11^ c. 3, 
Uft ficknefs.y; ,g. nor unlefs, fuch nuncupative will were made in the 
time of the laft ficknefs of the deceafed, and in the houfe of 
his or her habitation or dwelling, or where he or (he has 
beefri refident for ten days, or more, next before the making 
of fuch yi^iH, except where fuch perfon was furprifed or 
tal^en fick, being.from hi& pwn home, and died before he 

retui'ned 



' ^ 



Muftbe 
■proved by 
three wit- 
neil'es. 



And in his 



(iSlgo axt tii^aWt of muliuis a milU a 

returned to the place of his or her dwelling, ^g C. II, 
c. 3,/ 19. 

That after fix months pafled after the fpeaking of the Mnft be 
tcftamentary words, no teftimony (hall be received to prove committed 
any will nuncupative,, except the faid teftimony, or the^^^*^^^^^ 
fubftance thereof, were committed to writing within fix 
days.after the making of the faid will, /i 20. 

HfBr (hall fuch will be proved till fourteen days after Not to be 
the death of the teftator, nor till ,procefs hath firft ifilied to P"^^^^*^*^ ^ 
.call in the widow or next of kin to conteft it if they, think ^^'^^^^i„ 

proper, y]^ 21, teftator'* \ 

, No written wilKhall be revoked or altered by any fub-<leath. 
fequent nuncupative one, unlefs the fame be, in the life- ^""^" J*' 
time of the teftator, reduced to writing, and by him r.ead not re- 
over and approved, and unlefs the fame be proved to have vokc an- 
bcen done by three witneiTes at the leaft'. / 22. °^^" "^'^ 

But any foldier, in aSual military fervice, or any mariner SoFdiers and 
or feaman being at fea, may drfpofe of his moveables, <*•]<>" not 
wages^ and perfonal efta.te, as before the making of this a£i. ^jfj^^^ ^^ 

It feems neceSkxy. to repeat that this will extends only obfe^rvation 
to perfonal eftate:/that the teftamentaiy words by 'which on ftatute 
it is made muft be fpoken with an intent to bequeath, l^^'IJ* 
not any loofe idle words in the . fick, perfon's illnefs j for nuncupative 
he niuft require the by-ftanders to b^ar \^itnefs of fuch wills. 
his intention : that the will muft be made at home, among 
his family or friends, unlefs by unavoidable accident, to 
prevent impofitions from ftrangers : that it mu(t be in 
his lajl ficknefs, for if he recovers he may alter his dif- 
pofition, having time to make a written will : that it muft 
not be proved after fix months from the making, uniefs 
it were put in writing within fix days from that time ; 
nor yet too haftily, as not till fourteen days after the death 
of the teftator, nor till legal notice hath been given to^iiis 
widow or next of kin, that they may contelt the fame, if 
they fhould be fo inclined. 

It is properly remarked, by Sir William Blackftone, that Further <^ 
the legiflature has provided againft any^ frauds in letting up Nervations 
nuncupative wills, by fo nun[;kerous a train of requifites, that Kam Blaclil 
the thing itfelf is fajlpn into difufe, and Is hardly ever ftone. 
heard of, but in the only inftance where favour ought to 
be (hewn it, where the teftator is furprifed by fudden and 
violeiu iicknefs. 2 Bhck. Comm. 501. 
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II, TVho art capable of mating a WilL 

All|erfoni ' Regularly all perfons have fall power ^to difpofe of their 
. ^^^^ property by will, unlefs under (omt/pecial prohibition by 
oar laws, or. by cuftom ; and fiich prohibitions are ge^ 
nerally upon three accounts ; Firft, for want of fuificieiit 
difcretion in the perfon making the will ; fecondiy for yant 
i"" of fufficient liberty and free will: and thirdly^ on account 

.of criminal conduft. 
^^^*«* It may be neceflary, however, firft to mention a cafe 

which does not ftriftly come under cither of thefe beads^ 
unlefe t>n Tome occafibns it might be fup^fed proper to be 
'referred to the third: An alietij while living under the 
£ngli/h government, may obtain money, goods, ai|d per-* 
fonal property ; and may make a wiQ, and difpofe of fueh 
property as he pleafcs ;. contrary to the aiKient cuftom in , 
francty^ where the king, at the death of an aUtn^ was 
entitled to all he was worth in that kingdom ; a cuftom 
repealed in the reign of the late unfortunate X^ur/ XVI, 
' A diftindion is made in fome of the. law books, between 
alien friends and alien enemies : btn: ii^fhe ctfe of an alfen» 
thCvfubjea of a ftate at war with England^ if he'lives hejc 
and trades, and "fs not guilty of any unl^iendly aft, he is 
permitted to difpofe of his good&taiKt money as (redy as 
any fubjeft ; and this, under the idea that he ha$ the king's 
licence for ftaying in the kingdom, and is there^e in fome 
^ degree entitled to the proteftion *nd privilege of a fubjed:. 
But an alien (friend or enemy) not being capable of ac« 
quiring any right in land for his own benefit, can nevcr^ 
liierefore, have any real eftate to difpofe of. Yet it fcems, 
Andifputed, that an alien may be a ^fivifie even of lands 
whatever the further efFeft of his takiflg iucb lands may be, 
Powell on Devifes. 

Some doubts have arifen, refpe£ling the pbv^er of ati 

alren, during a temporary residence here, to devife his 

property in the funds. It feems that fuch a devtfe is cer* 

tainly good» unlef^ the alien be pofitively reftrainedAcre-. 

from by the eftaWifbcd laws of his own country, or by his 

own pre-contradl. 

Infants, 1 ' In the jfirft dafs of prohibitions are confidered, 

by a!i?Dfwit Infants, whofe quaKfic»wo» arifes fisom. infancy,, or be* 

noteffeaual iRg Under the age of twenty-one years, and is founded on the 

10 Lw. fbppofcd waat of difcretion in perfons at fo early a period 

- - of 
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•of life» to dlfpofc of their propertj in a rational and proper 
manner t* on which account the law» in compaffion to the 
inferiority of their judgment, and to prevent their being* 
fediiced by defigniog perfons to difpofe of their eftates con- 
trary to their real intention, has utterly difabled them from 
alienating their inheritance, till they are arrived sit an age 
in which their .widcrftandiog may be prefumed to be more 
' ripe and mature : it is therefore ena£led by the ^4 H» Vlil, 
c. Si J- ^4' ^^^^ ^ ^^^^ ^^ tefiament'made of zt\y landi^ . 
manors, tenements, or hereditaments, by z perfon imder the 
age of twenty-one years, ftall not be taken to be good 08 
effedual in law. . ' * 

The law, however, allows that a male infant offA^inhai^ 
the age of fourteen years or upwards, and a female ©f o^fo«r«^ 
twelve years or upwards, are capable of making a will,^^^^]^ 
refpedling only goods, money, andoth^r peffonal eftatet may difpofe 
but as the ccclefiaftical court is the judge <» everv teftator's **^"?*** 
capacity, and decides on 4ifputes refpe&ing the vaKdity ^* 
of wills relating to perfonal eftates, the difcretion of tbe - 
perUm making the* will may be difputei) there, and his 
capacity of devifing, whatever may be his age. s BlacAi 
Com. 497. 

But no objp£iion can be made to wills of infants above 
thefc ages diipofing of perfonal eftates, tn^refy on account 
of their youth. 

No cuftom can be good to enable any perlbos to mak^'>»^n«^ «»- 
B will ander the refpeaive ages of fourteen if malc^ and?!^'**'^ 
tvirelve if females. 

In pleading a will by an> infant, a certain age muft be Age to id 
flated, to enabk the court to judgp whether it be an age^**^"*^^" 
pf difcretion. 

In reckoning t^ie age of an infant, the day of the bir* 
«nuft he excluded. 1 Sid^, 162. 

Ifan infant hath attained to the )aft day of fourteen or 
twelve years, the teftament by him or her in the tery laft 
day of their feveral ages aforrfaid, is as good and lawful, 
as if the fame day were atready then expired. Szoink. xi. 2. 

By a will made with good advice, or by the afiftance dfCencttl obt 
a perfon fufficientiy verted in the law, the teftatbr^s eftate^"y*^\ 
may be given and difpofed of fo as not to leave Ae leaflwi^^ *^- 
room for difputc or litigation 5 yet if the will be not made 
vith good advke, it may be attended with as bad confe*; 
^^cm^ as tfthe teftafor h^A died inteftatte^ aid left Us 
a eftate 
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eftate to the difpofition of the law^ and this is obvious to 
every perfoa who has been converfant with the books of 
reports, or hath attended the courts of juftice ; and it is ob- 
ferved by Sir William Blackilone, (in his Com, i, 7,) that 
an ignorance of the forms which the policy of the laws- 
hath made necefikry for the wording of laft wills "Sind tefta- 
mentS) and of the acteftation, muft be of dangerous confe- 
' quence tp fuch.as compile their own teftacnents without 
z\iy adiftance; gndthat thofe who have attended the. counts* 
of juftice, are the^beft witnefTes of the confiufion ^nd dif- 
treiTes that ace thereby occafioned in families, and of the 
difficulties that arife in difcerning the trqe meaning of the 
' -r teftator, or fometimes in difcovering any meaning at all j 

« fo that in the end, his eftate may be vefted quite contrary to 

' his intentions ; becaufe he l>as perhaps omitted one or two 
' formal words, which are heccflary to afcertain the fenie 

with indifputablc legal prccifion, or has executed his will 
in the prefence of fewer witnefTes than the law requires. 
Lovdafsy 135. 

It hath been prefumed, that where a will has been made 

(^Ptfitt^ry to. the intereft and inclination of fome of the tef- 

tator's family or relations, it may unknown to hi^n have 

b^en d^royed before his death, .or concealed afterwards ; 

and thereby notwithftandu>g^ the care he may have taken to 

difpofe of his eftate and effe£t^, the fame have been left to 

r «- . the difpofition of the law : /or preventing fuch misfortune 

-- we may pbferve Lord Cqke's advice ; which is to mgke 

two parts of the will, and to leave one part thereof in the 

• ' ' - bands <)f a friend ; either of whicii parts may be proved, 

, and hereby jhe.teftator's will may be fecuredj and if he 

fhou}d have a mind to cancer it at any time before his death, 

this will in no wifq prevent or binder him from fo doing; 

no more than if there was only one part. For the can- 

^ celling of one part when the faniie is. done with an intention 

to deftroy the will, is as the cancelling of both, and a good 

revocation of the whole will. • 3 Co. Rep. 36. 

.. Where the eftate and eiFcft^ are of any confiderable 

.f'. '. - value,' this method of making the wijl in two parts, and 

! leaving one part thereof with a friend, is commonly ufed. 

wXibots jn- An ideot, or natural fool, is one who, notwithftandirig 

c^iebf he may be pf lawful age to make a will, yet has fo little 

"^"8 * /enfe as to be unable to number to twenty, or to tell his 

^ge, or (Q anfwer any common queftioiis, by^which meai|s 

. it 
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It may plainly appear that he has not reafan to difccrn 
what is to iais advantage or difadvantage ; and who, from , ' 

his want of natural parts, is incapable of being informed or 
inftru(^ed by any other ; and fuch an ideot cannot, at any 
-time, make a will or teftamcnt, nor difpofe either of his 
lands or goods. Law ofTtfi, 41. 4 Burns Eccle/, Lawy 4-j. 

The difqualification of idiocy is founded on the natural DiiabW iy 
incapacity of fuch a one to exercife that degree of under- ^*"*^, 
ftanding which conftitutcs volition. An ideotj or natural 
fool, is one who has" had no underftanding from his birth, 
and is therefore deemed in law (founded on experience) 
never likely to attain any; fo^ which rcafon, and to pre- 
vent their alienating their cftates, and difinheriting their 
heirs, the ftatuteof 17 Ed. Ily c. 9, direfts, in affirmance 
of the common law, that the king ftiall have ward of the 
lands of natural fools during their lives, taking the profits 
thereof, and providing them with neceffaries ; and after the 
death of the ideot, (hall render the eftate to the heir at iaw« 
Fitz^ N. Bnv* 233. 

Therefore if any one attempts to call in queftion, or 
overthrow the will, on account of any fuppofed madnefs^ 
or want of memory in the teftator, he muft prove fuch 
impediment to have exlfted previous to the date of the 
will; but people of mean underftanding and capacities^ 
neither of the wife fort nor of the fooli(h, but irtdifFerent 
betwixt both, even though they rather incline to the fool- 
ifh fort, are not hindered from making their wills. The 
law will not fcrutinize into the depth of a man's capacity, 
particularly after his death, if he was able to condudl him- 
felf rea^bnably in (he common courfe of life; as it might 
be opening a wide, door to fupport pretenfions of fraud or 
impofition on the teftator. Burn*iEccL L. . 

And if a perfon of a found mind make his will, this (hall 
not be revoked or affeSed by his fubfequent infirmity, 
^Co. 61. < 

But a man is not an ideot, who has any glimmering of 
reafon, to that he can tell his age, know his parents, or 
fuch Jike common matters. Fitzh. N. Brev. 233. 

And every perfon making a will is prefumed to be of 
found underftanding, until the contrary be proved ; fo that 
the proof lies on the other fide. Swinb. 72. 8 Co. 147. 

Perfons grown childifli,^ either through old age or any Perfons 
infirmity or diftemper, are during the continuance of fach ^^?••^ 
incapacity, incapable of making a will, ,Swinb, p. liyf. 1, *^***^**^ 
&Co*JRep.2^, 

' Lunatics, 
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infanc per- Lunatics, during their madficfs or infanity, cannot mate 
fons. ^ ^m ^j. teftament, nor diipofe of any thing thereby, ort 

account of their utter incapacity of knowing what they are 
doing. The law require$, in the makers of wills, integrityi 
fouiidnefs, and fanity of mind^ the health of the body only 
not being rcgardecf. y 

Upon proof of the tcftator's infanity, a will has been fet 
afide after forty years poiTeffion under it, and that to the 
prejudice of a pUrchafer 8 Fin. Jbr, 169. 

But if a mad perfon has intervals of calm reafon^ and, 
during the time ofluch intervals, poflefles a found and dif- 
pofing memory and underflanding, he may make his will, 
which will be good in law. 4 Burn's EccUf. Law^ 44. 
Becoming fo If a perfon of found memory makes his will, and after- 
"^ST*^"* wards becon>es infane, this J^ no revocation of the will ; 
yet a bill will not lie in the life-time of the lunatic, to 
eftablifli the teftimpny of the \^itnefs in perpetutim ret 
tnemoriam to fuch a will. Godolph^ 26. 4 Co. is6« .1 Vtm* 
105. 

But difabilities of infancyy infanity^ idiocy^ coverture or 
durefs^ if exifting at the time of making the will, render it 
afafolutely void, and it cannot be validated by any confir- 
mation of the teftator, after they be removed. 1 1 Mod. 

Drunken A drunken man, when fo far intoxicated as to be deprived 

p^ons. of Uis reafian and underflanding, cannot make his will dur- 

> . inghis drunkennefsj for it is requifite, when the teftator 

piakes his will, that he fhould be of found flienu>ry and un- 

derilanding. Swinb. p^ti.f.t. 

aPerfonsbora Perfons who are born blind^'^eaf, and dumb, i|fe inca« 

blind, deaf, pable of making a will, fo likewife are thofe who are only 

*° ^^ ' deaf and dumb by nature ; unlcfs it ipanifeftly appears 

clearly that fuch a perfon underfiands what a wiil means, 

and that he has a delire to make a will ; for if he hath fuch 

underftanding and defire, then he may, by figns and tokens^ 

declare bis intentions. Law of Tefl* 4 Burn's Ecc/e/l 

Pcrlbns born deaf, dumb, and blind, having never had 

the neceifary inlets (^ underftafiding, muft unavoidably be 

too deficient to have any rational will of their own, and are 

^^ incapable of difpoitng of their property <by will. 2 Biack. 

Com* 496. 

AUlii4 A blind perfenma^ make a nuncupative or verbal will^ 

periiM. by declaring his intentions be&>rc a fyfficient ixninber of v^\t* 

«efles» 



nefies, and he may alfa make a will in writing, provided 
iuch will be rc^ to him before witneffes,. and in their pns-^ 
fence acknowledged by him for his laft will; but if a 
writiiin:, ihouid be delivered to a blind man, and *he not 
hearing the feme read^ acknowledged it for his will, this 
would not be fuflR.cietit ; for it migiit happen, that if he 
had heard it, he would not have acknowledged it for hil 
will. The beft method, therefore, in filch a cafe, is^* th^ ^ 

the will be rbad over to the teftator, and approved by him^ 
in the prefence of all the fubfcribing witnefles ; and aU- 
though the law does not expref$ly require this regulation, 
in refpedt to the will of blind perfons, yet a' court of juftice 
will demand fatisfatftory proof of fome kind, that the iden- 
tical will was read over to him, though it was not in the • 
prcfencc of thfe witnefles; it is therefore good policy to \ec 
all the fubfcribing witnefles be prefent at the reading over 
fuch will, as in cafe of aAiy difpute, which may be mor^ 
likely in fuch extraordinary circamfl:ance<i, they will be moft 
capable of aiFordittg compleat fatisfaiftion to the minds of a 
judge and jury. 4 Bum*s EccUf. Law^ 55. 

The fame precautions, neceflary for authenticating a One who 
blind mail's will, feem requifitc in the cafe of a perfon who c^noo* '^**» 
cai^ot read', for though the law, in oth^r cafes, may pre- 
fume that the perfon who executes a will knows and ap- . 
proves the contents of it, yet that prefumption will ceaib ' 
where, through defeft of educatipn, he cannot read, oris 
by ficknefs incapacitated to read the will at that time. Id* 

Under the fecbnd head of perfons incapable of making a 
will, are thofe who have .not fufficient liberty and free Will ; - • '-^ 
married women come under this defcription. 

A married woman (or a feme covert) is reftnained and A marrieil" 
prevented from devifing any land or real eftate whatfoevec ; ^o«»*»* 
being particularly excepted out of the aft of 34 and 35 
//. VIIL c. 5, enabling other perfons to difpefe of' thefa: 
lands and tenements by will ; and it is a general rule that 
(he candot make ^ny will, even of goods or perfonal eftate, 
without the licence or confeht of herhufband: becaufe 
by the law, as foon as a man and -woman are married, 
all the goods ioA perfonal eftate of what nature foeyer^. 
Which the wife had at the thne of the marriage, or may 
acquire after, belong to the huft>and, by force of the mar- 
liage, which impowers him to make fuch part of them 
bis own as are not abfolutely vefted in him immediately 
by the^ marriage ; jmi- therefore it would be aa incon*- 

, ^ ' 'C fiftency ' 
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fiftency in the law to give her a power of defeating that 
thIc, by bequeathing thofe goods and chattels to another. 

Yet, by the licence or conferit of her huftand, fee may 
make a will, and difpofe of goods and other perfonal effedls; 
and it is .therefore common for the hufband, previous to 
his marriage, to covenant with the parents or friends of 
the intei?ded wife to allow her the licence or privilege of 
making a will, and to difpofe of money 6r legacies to a 
certain value, and to pay what fee fcall appoint, not ex- 
ceeding fuch value; and in that cafe, if after the marriage, 
and tluring the continuation of it, fee makes any writing, 
purporting to be her will, and difpofes of legacies to the 
value agreed on, though in ftricElnefs of Jaw fee cannot 
make a will without hei;- hufeand, but ov\y fomething like a 
mil, yet this feall be good as an appointment, and the huf- 
band is bound by his bpnd, agreement, or covenant, to allow 
the execution of it. 

Such licence, hoWever, fays Sir William Blackftone, is 
more properly an afftnt\ for unlefs it be given to the ar- 
ticular will in queltion, it will not be a complete tefta- 
ment, even though her hufeand have previoufly given her 
permiffioil to make a will. 2 Com. \^'j. Sir. 891. 

But fuch appointment or licence will be fufficient to 
bar. the hufeand's general right of adminiftering to his 
wife's efFeds, and adminiftration feall be granted to the 
perfon fee feall appoint, with fuch t«ftamentary paper. an* 
nexcd. li. 

If a married woman's bufeand be banifeed beyond fea 
for life, fee may make a will, and ad in every thing as if 
fee Was unmarried, or as if the hufeand was dead. 2 Fer. 



104. 

The queen confort is exempted from any of the above- 
mentioned reftridions : fee may difpofe of her chattels by 
will, without the confent of her hufeand. Co. Lilt.i^^. 

It has been determined, that a married wcman having 
any pin-money or feparate maintenance, may bequeath her 
favings out of fuch allowance by will, without any licence 
or confent of her hufeand. Prec, Chan, 44. 

And if fee furvives him, ftall have it herfelf, and the 
fame feall not be liable to her hufeand's d^bts. 4 Burns 
EcdefLaw^ 49. 

A married woman, although fee cannot be a grantee to . 
•hcf hufeand, as a man cannot grant any thing by deed to 
3 . ' ^^^ 
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his Wife, or enter into covenant, with her; for that would ' 
be to fuppofe her fcparate exiftence ; but a woman may be 
attorney for her hufband, as that implies no feparation ; 
and a hufband may bequeath any thing to his wife~by will ; 
but that cannot take efFeft till the coverture is determined ' . 
by death, i Blaci. Gom. 442. 

When iny eftkte or property is intended for a married. Bequcfti 
woman, it is generally devifed or bequeathed to fome pcr-*J^Q^*"^*** 
fon in truft for her, or to be for her fole and feparate ufe, 
with dirfedlions that her receipt alone (hall be a fufficieat 
difcharge for the fame ; as thereby to prevent what is 
given being fubjeft to the hufband's^ontroiil. If any real 
cftate is devifed to her in fee fimplc, and ^thout any re- 
ftriaion, it im'nlediately vefts in her, on the tefta^or's death, 
and will have the fame efFeS as to the hu(band*s curtefy," 
aiid being conveyed by virtue of a fine. And if any legacy 
or perfonal eftate is given to a married woman abfolutely 
without any reftriflion, it (hall be as if the fame were 
given to the hu(band. " . . 

If a married woman is executrix to fome other perfdn, A married 
and in that right has goods and chattels, thefc do not be- wwjaiiext. 
come the prc^erty of the hufband by marriage, bccaufe ^^"* 
(he has them not to her own ufe, but as rcprcfentmg the 
p'erfon of another 5 and therefore, in this cafe, the mayt' 
for the continuation of the executorfhip only, and for no ' 
other purpofe, make an executor, and confequently a will, 
without the confent of her hu(band ; but (he cannot either - 
in her life time, or by her will, difpofe of the goods which 
flie» is thus po(re(red of in right of another, any other tha» 
as by law (he is required to do as executrix. '^ *' 

If a woman makes aVtrill, and afterwards nuuriies, aiidWomen^s 
dies during the life of her hulbandi yet being at the time ^!*^** 
of her death incapable by law of devifing, bccaufe her *"**'^**^* 
hu(band is then livings the will is void ; for it is nccef- 
fary, in order to make her will of force in law, thatflie 
had ability to make a will ; not^ only at the tinxc of making 
thereof, when the will receivecl its being, but alfo at th* 
time of her death,' at which time only any will can receive ' 
its ftrength and confirmation. 4 Rep. 60 : e, P. ff^m. 624. 

A will is rendered void which is made by a perfon in Making a 
confequfence of any threats made ufe rf to him," whereby ^»»^ K'*^ 
he is induced, through fear of injuty, to make fucha will ■**^'*P* 
as he w^uld not otht rwife have wUhed to dQ» 

C « But 



JB^eftraiiiC. But if the teftator afterwards, when there is no excjife 

of fearj do ratify and confirm his will, the iJMne'in then 

good in lanir. 4 Burn's EccL L. 53. 

Where it appeared that a man in his laft ficknefs was 

obliged to make his will, to procure quiet from thc^cx* 
. , jtreme importunity of his wife, it w^i hekl to have been 

made under reAraint^ and declared void. Sty. ^Qj. x^CA, 

Criminal condu£l occafions a third kind of difabi:lityt 
Tr^tpri. Traitors], wHofe lands aad tenements, fro(n the com- 

miillon of ;tbe offence, and goods and chattel's from., the 
time of <;onivi£l:ipn, arc forfeited to the kidg, have no longer 
^ propprty in either. 4 Burn's Ecclef. Latv- 54. Swini. 88. 
Traitprs are not only deprived of th^ prifWcge of coaking 
^ny kind of laft will, frpm the time of being cdnvi£led 
^hd found guilty ^ but any will made before dues by reafoa . 
of fuc^cooyi^iiQo, becQme void, in refpe£t both pf goods - 
aodJ;^nds. ' ' ■' " 

Of forfei- There is this difference between the forfeiture of lands 
^^ti^x^r^^'^'T^^ ^ftate^ ^d liie forfeiture of gpod§ and battels. The 
>oi>fjiaton.y^^?^^ ^^ relation l?ack to the tioie of the faiil conunitt^df 
f as to ayoi4 all i^tiprmcdiate charges ; thp iM^r has #q 
relation bai^kward ; fo that chefe only which a maa ha|h m; 
ltl\e timp of cj9nirL6ti0n (hall be for£eic^d ; therefore a traitor 
. KV fejoptijjay felUaqy of his chattels, real or perfonal, be- 

twcep the fa<9t aa4 convi^^ionj yet if tb^y arecoHufively ^ 
^ p*rte<i with, merely io defraud tbfc crown, the law (^nd 
- pjaurticul^cly jh^ ftatute 13 Eliz. £» ^,) will r^ach thprn. 
^ jSificl Cpm. 375, 3^8. 
feionp. A felon, or qpe guilty of>petit treafcn, JawfuHy con,- , 

.. . "iviOgi^ cannpt raake^L wiJJ, or <?iher difpofitipn pf goods 
\ . ^{ Jand$, tiecaufe the law h^ difpofed thef-epf already, all 
-'• iua goods bfsing* fQrfi?i,iied to the king. '*Ploii^y2^H. • '^ - 
:A -paj^fjon howevcri reftores him tp his former eftate and 
Pi^Mcity ofmakijoff ^wil!. 
pavclfeind . . iBut G^veJkmd la^s are not forfeited fQr felony, fipb. 

lands. . (PfviLj^. 

Filodefi, or ' A p<2rljoyp>hQ wilfvUy kiUs himfelf, called a fc.l,o ieji^ ' 
iuidde. h^s.Ai^fQ fprfetted his g,pojs and chattels to the king; bu^ 

> M^ds and ptfcir reaj ellates^ deVifcd by hittf, are not fiib- . 

/' je(5 to forfeiture, a Cuipide not being ax^ainted as ^fclp^-' 

Bunding Obllinately i^pding ipiute pn arraigqtiipjnt, ^erea^l^frr 
w^- f^is bdided jTor felony, aq^p^ts to a cpnfeffion, aad will 



have the fame iiSt£k ^s if die priloper h44 been cpoy4£U4 
by verdi(%orcc)iife$paQf-j|^i5€rHTHS.. -4 ^/d^>i. C077;. 339. < 

Gravelkind lands, thoug|> (tie SLoCicfiprbe ^ge<i> axe not 
forfeited for felony, / 

Outlawed pej;{op8 being out of ;he projLeStion of tbe Outlawed 
law€, and their goods' and chattels forfeited to tfec king, P*^^"^ 
they are confequently dlfabled to difpofe of their pnfoiial 
property^ fo lo^g as the outlawry f^bfifls ; but or fl|eir • 

lands they may Uifpofe by wiil, 2^ tbey sm^ not forfeited by; >^ 

the outlawry. % Rla^k. Cqm^^^^^. 

Papifts were, till l;»te)y, un^er^ oa^n]^ ^K^bilitji^ in re- P?pi^t. 
fpe£t to taking lands ' either by purchafe or defcept ; bm 
now, by their complying with the ftatute of 18 C ///, 
c. 60y and takings the oath ^h^<&ii(i preicnbedy thofe dif« ^' 
abilities are removed: and by the 31 C* ///1 c* 32, va* 
rious other difatNlities, to whi^b they were fubjefi;, are lj:|^e. 
wife removed by tkeir complying with this fiatvite, and 
taking the<}ath herein prefcribed. 

The/ fpiritual or e9clefiaftical court bas juriidifUon of Of feiu4i 
f/aud or deception relating tt? a will ^fpcrfonal efifijL^^ and «4e^nf 
can examine th« parties -by all^ation conceroi;!^ fucll. ^* '* ^^ 
Jraud and deceit, and if the will was'falfely re?(d 10 (ht 
teftator, then it is npt his xtfili; bufjp the ta^e of a te^t 
€^aUy a will cannot be fet afide even by a courM>f cq^ity)^ 
lor fraud or impofition, but aiuft b^ tried at law qa xhe 
queftlon, whether the teftatof 4id jor fjiid not in fa6l devifi^ 
the fraud or impoAtion in this cafe being a matter proper 
for a jury to enquire into.* Br^ P^^^Brun/by^v. Her^ - * 

It is not material in what matter or ftM?, ^heih^ ii| XA^Hatlan. 
paper or parchn^'^t, nor in yi[kat langi^ag^, whether .in J"|55'*^^^ 
LaitHt Fnnchy Duiclh pr any ^her ;o9gM«» or i«i vrbiil^ be wrioSto. * 
hand or letters, whether infecrctary 6aad« Rofnaa haa^,- 
or court han^ or in any other ^nd, a wiU be written, fo • 
^at it be fair and: legible, that it be read ^qd uod^ftood j " 
neither is at material wbethef the fame \^ written at Vtsfk. 
or by notes or cb^fa^^ers yfuaj or Mn^(ual» as XX V^f 
twenty, or when, the $gure i if ivfed inftead of the I^t«if 
4. if it be ^f|i^ in the teftatpr's writing, or. tbe. Jike; for 
the wil) i» good nptvvithftax>cUnf* So aJ^, if fome words \m 
omitted, or an improper fentenci? offd^ v4ie>i the iffitepl ^d 
meaning i«r apparent j as wh^« a fmn iv/^ I oake n^y 
Vife of thig my laft wijl ^iid ,teft^»eji|, Innv^ pi#| thi 
word 9»f€u$ri;x> ye<; %\y^ wiH if g^ i «J»4 tbi^ AmII b^ V^^ 
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derflood. But if it be fo done as it cannot be read ; or by 
reading, the mind dt the teftatdT^ cannot be Icnc^n, then 
the will i^ void and oC no force, in like itianner as a non- 
cupative will is when the words fpoken are fo ambiguous, 
obicure, and uncertain, that thereby the meaning of the 
teitator cannot be known or underftood. Swin* part 4, 
^a. 88. \ 

The legiflature (wifely confidering that a perfon might 
be feized with a dangerous diforder, at a confiderable dif- 
tance from where any ftamps could be procured) has im- 
'pofed no ftamp-duty upon wills, till after the death of the 
tcftator. 
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IIL. IP'hat may he difpofed of by WUL 

All pcrfonal eftate, as goods and chattels of every de- 
cription, may be bequeathed by will : and not only thofe 
which a man poffefles at the time of making his will, but 
thofe which he may afterwards acquire, will alfo pafs. 

Things in adlion, as debts and other monies, to'f. due to 
a ma^, but not in his poiTeffion, being perfonal property, 
may be difpofed of by will, though by the common law^ 
they cannot be granted by deed in the party's life- time. 
Perk 511. ^ 

Where any one has money owing to him by mortgage, 
be may devife it to be paid when it becomes due. * Burn*s 
EccL I Jnft. 209. 

. The right of prefenting' to the next avoidance, or the 
inheritance of an advowfon of a benefice, may be devifed. 
Powel on Devifes. 

And a-devife of the n&it turn, or prefentation, ^carries the 
liext turn of prefenting abfolutely to the devifee,and not merely 
the right of getting himfelf preiented. a Black. Rep. 1240. 
« If a man haa agreed to purchafe an eftate, and the 
buyer and feller enter into articles for the purchafe, and 
the' buyer dies, havmg by his will devifed the land fo 
agreed to be purchafed, before any deed to convey the fame 
k made to him; the land will, m equinr, pafs to the de- 
vifee, the feller only (landing as truftee fof hjm, and> 
whom be Ihould appoint, till a regular conveyance be exe- 
cuted, % Vern. 6f^ 1 Atk. 573. ^ 

A leafe for any number ot years, determinable upon a 
life or lives, that is, if fuch or fuch perfons live fo long, 
m a leafe for ^90 or 100^ years ; or any other term abfo- 

^ lute, 
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lute, may be given and dtfpofed of by will, and are part of 
a man^s pcrfpnal eftate. Burns Ecct, JL 

Corn growing on the land of tenants for life, isfc* at the Corn fiow- 
time of his dcceafe, may be bequeathed by will, ^ *°^* . 

And by the 20 H, III^ c. 2, the dower-crops of widows Dowct 
may in like manner be bequeathed. "ops. 

Bonds and obligations, and the like; and in general what- 
ever will go the executor of the deceafed^ in right of his 
cxeciitorfliip, will pafs by the teftator'| will. Perk, 527. 

By ao //. VIU^c. 11, if the parfon or ipcumbent of a Incumbent 
living* before his death,^ has caufed any of his glebe lands °lV-^'^^t!lf 
to be manured and fown at his* own cxpencc, with any ^ "^* 
corn or grain, he may by his will devifc fuch corn, and all 
the profit of it, growing on the glebe land fo mantired and, 
fown : and if a man is pbfleflfed of land for the term of his 
Kfe only, and the land after his death defcends to his heir, 
yet he may devife the corn growing on the land at the time 
of his death, away from ttie heir, to fome other perfon, 
altl^ough he has it not in his power to devife the land 
whereon it grows. 

So if a man has lands in right of his wife, or is tenant Lands held 
by the curtefy of lands, and fows them with corn, he may *"^jfj*'^ 
devife the corn growing on the lands at his death, and the * 
devife is good, and the wife, though entitled to the land, 
ihall not have the corn. If^ man thus poiTefled of lands in 
right of his wife, lets them to another who fows the ground, 
and afterwards the wife dies, the corn not being ripe, yet 
in this cafe the perfon to whom the lands were let is entitled 
to the corn, and may devife it notvicithftanding his eftate 
and intereft in the land is determined. 

Where two wills ^re made, -and neither of them TwowHig 
dated, the maker is declared to have died inteftate, it being nfttda^i^ 
impoffible to afcertain which was the laft will. 

As to real eftate, by ftatute 34 £5* 35, if. VII I^ c. ^, Real eftate 
aad by virtue of the ftatute 12 if. //, c, 25, all perfons (ex- 
cept married women, infants, ideots, and perfons of nonfane *= 
memory) are empowered to difpofe by will' in writing of * * 
the. whole of their landed property (except their copyhold 
tenements) to. whom they think fit, unlefs it be to bodies 
corporate ; and that even to the total difinherifon of the 
shclr at law, notwithftanding that erroneous opinion which 
fome entertain of the neceffity of leaving the heir a fliil*- 
lii^, or fome other exprefs legacy, in prder. to difinherit 
him cfFeitually, a BlacL Com* 375, 376. 

Thus 
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Thus has dte legiflaeuire ensibled perfons tx> difpofe of 
their landed propetty tp any perfon or perfons, except it be 
to bodies corporate. 
Titesyart. But treesi^ and other things fixed to the frefehold or 
keir4(f0mS'i which by cuftom go to the heir with the hoyfe, 
are not deviiable but by him who has the fee Ample'. 4 Co»6i^. 

Although the pcrfonal eftate of the wife becomes the 

property of the htril)and immediately on marriage, as he 

IB thet^eby enabled to make ail debts due to her^ and bonds 

for money given her before marriage, his own ; yet unlefs 

he recovers fuch debts during the marriage, and renews 

^ the bonds, and takes t^em in his own name, he has not 

\ fuch an abfolute xiivttm in them as to be able to fkvife 

them by his wnll , but they will, after his death, again 

tieconre th^e property of his -wife. 1 Inft. 35 1 . But if a 

woman's fortune^ or any part of it, conOited in bonds 

given h^ before marriage, and the hufband, on /the mar- 

riage, makes a fettiement on her in confideration of fudi 

fortune, notwithftanding the bonds are not renewed during 

the iHarriage, yet the huiband ^ill be entitle^ to them, 

being>in this fenfe confidered as a purchafer for a^ valuable 

confideration i and. he may devife diem, or they fliall go 

CO bis executor even though the wife fhould furvive him. 

Talb. io8» ' > ' 

Arevetfion. Where a man is entitled to an eflatr in rcverfion, ex- 

DeAant on the determinatiosi c^ another perfon's life, vriio 

holds £fae lands for bis life or in tail, he may by his will 

&f difpofe of this ; aaid if the tenant in tail oir for life dies 

during the life-tihne of the teftator, fuch lands, which 

will then come to his poiTeiEon,. will pafs without any re- 

publication of the will ; the rererfion at the time of mak-^ 

ing the devife being a certain prefent intereft, though U 

was to take place in future. 10 Rep, 78. « 

lilatefor And as to freehold eftates held by oiie perfon during the 

«nother*s life of another, ftyled eftates ^*r atUer uitj or for the term 

*' of another's life, thofe arc alfo devifable by will, by tg 

But no provifion being yet made with refpeft to copy- 
hold eftates, the power of devifmg.is now indiredly exer^* 
cifed over thofe by an application of the dodrine pf ufei 
fimilar to that which was anciently reforted to in refpedl 
.to freehold lands ; for tbe practice is to furrcnder to the 



' uft #f the owner's lad will, and oi^ this furrender the will 
operates as a declaration of the ufe, and not as a .devife oP 
the land itfelf. V 

Copyhold cftates, or eftafcs^^ held by the copy of court- Copyhoia 
roll^ are not devifable, tKey bting excepted outoftheftatute **«*•• 
^9 C. 7/, c. 24^ which by converting all other eftates into 
focag;e tenure rendered them devifable by the ftatute of 
wills. ^ 

If I give ** my whole eflatc^*' or " all my ejlatt real atul A d€vife ^y 

psr/onal*' to my wife, or any other, they paying legacies ?^y*^i, 
and d^bts, my debts being 20I. and my perfonal eftate but eftate*** 
5I. they {hall have the whole of my lands, by the words 
*' 7»y whole tjlaie^^* or ** all my eflatey real' ana perfonal \** 
for in common acceptance thefe words are extended to 
land. And the former rule, where a .perfon is to pay a 

. fum in grofs, applies here^ they beirig to pay my debts. 
A devife of all his eftate whatfoever comprehends ail that 
a man has» real or perfonal, land, money, <g<>odst or other 
property whatever ;-. provided in all the above cafes that 
the will is duly executed, and attefted by three wttnefTes, 
fo as to pafs land. And where there is a furrender to. the 

'M(t of his will, which is^ rendered neceflary by the Cuftoms 
of the feveral manors, a copyhold eftate will fall under the 
fame conftruftion. 

if I give lands to John and Robert, and ikeir heirsy ^▼ff* 
John and Robert will be joint-tenants, and the furvivor ]^^^^ 
or longer liver of them (haU hav? the, lands in fee^firople. nanti. " 
And it is the fame^ if I give them to three or.more pejrfons; 

. the heirs of the perfon or perfons firft dying not being en- jn 
titled to any thing, and the perfons dying not being entitled 
to dtfpofe of anypart by their will, the furvivor by law 
taking the whole. But if I give land to two or more fwr- 
ions, an^ their heirs, to be equally divided ketdtieen ihem^ 
this will make them tenants in common: eaph perfon's 
moiety or ihare of the eftate defcending to his own heirs 
refpe<^iveiy, and being devifable by will, not furviving to 
the other. It is proper therefore in all wills, when this 

'latter eftate is meatit to be given, (and which is generally 
the cafe where land is given to two or more) to add the 
word ** to hold as tenants in common, and not as joint- j/ 

tenants,^' w;hi€b pr«^nts a poffibility of doubt taking place. 

In duds^ the legal and neceflary words to create an Eftate-talU 
f ftate-t^il are ^^ To J<)hn Mills, Md iht heirs of his body ;'* 
'%vhich both in deeds and wills give, an cftate«tail. . iiut 

D here 
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here alfo the rule formeirly laid down will hold good ; thaf 

the intention bf the maker of the will fupplies the want of 

thofe words in particular cafes. Though a man is not 

permitted by his will to dire£l an inheritance to defcend 

againft the pofitive rules of law. 

TtrM by The words in a will whereby perfons may take an eilate 

^ich an j^ fee-fimple, fee-'tail, or for term of life only, are various; 

fce-fii^ple, 3^5 in the conftruSion of wills, which are to be fo favourably 

fee- tail, or expounded as to purfue if poiSble the will of the tcftator, 

for life, may as has lately been mentioned, the law many times difpcnfes 

^W taken, with the want of words in devifes that are abfolutely re- 

< quifite in all other inftruments. 

The ufual words for conveying a fee-fimple, either by 
deed or will, are, htirs and qffignsjor ever\ but by a devifc 
to a man for ever, or to one and his aiEgns for ever, or to ' 
one in fee-limple, the devifee hath an eftate of inheritance, 
although the devifor hath omitted the legal words of in- 
heritance. 2 Black. Com. 108, 38i> 

And a devife of all the reft, refidue, and remainder of the 
devifor's lands, hereditaments^ goods, chattels, and perfonal 
eftate, ** his legacies and funeral expenccs being thereout 
paid,'* Was held to convey the fee of all the devifor *s real 
eftatp ; as that by the words of this devife all the legatees 
may call on the Jevifee for their demands ; and therefore 
it muft be taken to have been the devifor's intention to 
give the devifee wherewithal to pay them^ 

And it* was faid. That fuch is the rule of law, that un- 
lefs fome words are ufed which the law confiders fufEcient 
to carry a fee, the devifee can only take an eftate for life ; 
though indeed flight expreflions are fufficient to pafs the 
inheritance, where the court think that fucbis the devifor's 
-intention. ^ . 

No technical words are neceflary in a will tp give a fee; 
but if any words are inferted to effeduate which it is ne- 
ceflary that a fee (hould pafs, that is fufficient. The 
teftator firft bequeathed a leafehold eftate to his fifter for 
the refidue af the term^ and afterwards devifed " all the 
reft, refidue, and remainder, of his lands, hereditamentSj 
Vand perfonal eftate," to the fame perfon ; he clearly there- 
fore intended to give by this devife, every thing which 
he had not before difpofed of. ^ Then follow thc/Words 
^^ my legacies and funeral expences being thereout paid,' 
which of themfelves are fufficient to pafs me fee. 3 Durnf. 
- 6? JEi^/, 356, . - 

An 
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An eftate'tail, the ufual words for crejiting it, either tftate-uilr 
by deed or will, are, the heirs of the body of the grantee, 
or devifee ; as fuppofc it to be created by will, I give and 
devife to J. S. (or whoever he may h^) and the heirs of his 
body; but in a will an eftate tail may be created by a 
devife to a man and his children; or to a man and his 
feed, though the word of procreation, viz. body y beomirt«d. 
And under a devife to " A. for life, and after his deceafe to 
and amongji his iffue^ and in default of i/fue^* then over 
to others named in the will, A. takes an eitate tail. Gilb. 
on JVillsy 2 Black Com, 115. 

If Tgive lands to a man and his heirs male for ever, • 
this is adjudged to be eftsite tail. ^ . 

In a will, iffue is either a word of purcHafe or limitation, 
as will beft efFe6hiate the devifor*s intention. Therefore 
where A. devlfed His eftate to his two daughter^, equally 
to be divided between them, viz. one moiety to one and 
her heirs, and the other moiety to the other for life, and 
after her deceafe to the ifftu of her body and their heirs for 
every and (he had one child living at the tfme of the devife, 
the fecond took only an eiftate for life, with remainder to 
her children as purchafers. 3 Durnf fa* Eafi^ 83. Tiin* 
QtG.IIL 

An eftate for life may be; as where the eftate was li<^ Eftate for 
mited by will to A. for life, remainder to his firft and other *»f«« 
fons in tail male, *' remainder to the ufc of all and every 
^ the daughters, fa'c. as tenants in common, andin defavit 
of fuck iffue^ to the ufe of the right heirs of the devifor. 
Af^r the death of A. without any fon, an only daughter 
was held to take only an eftate for life. And where a de- 
vife 'was of real and perfonal eftate, to the wife for life^ 
remainder to the teftator's fon R. R. and his iffiie lawfully 
begotten, to be divided as he Jhall think fit\ and if he 
fhould die without iffue^ remainder over^ it was held that 
R. R. took only an eftate for life. « That he had a power 
to divide; but if he did not fo, there was an intereft- in hi» < 
children thatwould entitle them to an equal divifion. ^^Durnf. 
.isf Eqfi, 83. Hay v. TKe Earl of Coventry. 

Where the devife be to a man and his aiEgns, without 
annexing the words of pcr4>etuity, the devifcc ihall uke 
only an eftate for li(e. Blacks Com. 108. 

By a will, an eftate may pafs by mere implication, with- An eftate 
^ttt any exprefs words to dircft its courfe. As, where A. P«ffi°8 ^ ' 
lipyifed lands to hit heir at law, after the death of his wife: "^P^^^^^^"- 
'Da here, 
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here, though no cftatc is given to the wife in tKpufi f&rmSf 
jet (he fhail have an eftate for life by implication'^ for the 
iiitent of the teftator, is dearly to poftpone the heir till 
after lur death -y and, if (he does not take it, nobody elfe 
caif. So alfp^ where a. devife is of black*acre to A. and^of. 
white-acre to B. in tail, and if they both .die without iflUe,. 
then to C. in fee : here A. and Bk have crofs remaindtrs 
by implication, and on the failure of cither's iiliie, the other 
or his ifTue (hall take the whole ; and C.'s remainder over 
(ball be poftponed till the iiTue of both (Ball fail. But, to 
avoid confufion, no fuch crofs rennainders are allowed be*- 
tween more than two devifees : and, in general, wher^ aiiy 
implications are allowed, they muft be fuch as are ntttjfary 
(or at leaft highly prohablt)\xA not merely pojible impli- 
cattotis. 2 Black. Com. S^'- 
Ufual words Where it is intended a man fhould have only an eftate 
lng*^anVftatft ^^^ ''^'^> ^^ ^^^ method both in deeds and wills, is, to 
for life. Convey the eftate by the words during the terms of his na- 
'*tural life ; and then for preferving contingent remainderd^ 
to convey or devife the fame to truftces. With refpedto 
dcvrfes, though an expr^fs eftate for life be given to the 
anceftori with & limitation to the heir or heirs of his body, 
or his iffue, yet regularly the anceftor takes an eftate tail ; 
and if a devife be to ohe for lift, and afterwards a limi- 
tation, cither immediate or mediate, to the heirs cf his 
body, the devifee takes an eftate tail* whereby a father, if 
n6t prevented, may fecure the eftate to himfelf, and deprive 
hts children thereof, t Co. Rep. 99. Bur. 1631. 
V l^iipofal of In order to prevent any imppfition in refpcdt to the dif- 
-rttoWrufciJP^^^ ®^ lands to charitable ufes, which might arife in a 
*tcftator*s laft hours, and in fome meafure frora.juft pdi- 
tical principles to reftrain devifes in mortmain, or the too 
great ^cumulation of land in hands where it lies dead, 
and^ot fubjeA to change poiTeiFors^ it is provided. by an 
aft of 9 G. IlyC. 36, (called the ftatute of Mortmain) that 
no manors,' lands, tenements, rents^, advowfons, oV, other 
heredf laments, corporeal' or incorporeal, whatfoever, nor 
any fum or fums of money, goods, chattels, ftocks in the 
public funds, fecurities for 'money, or any other perfonal 
eftate whatfoever, to be Uidouiotdifpojedofinthe pur^ 
chafe of any landii tenen^nis^ 0r hereditaments^ (hall be 
siven, limited, or appointed iy wili^ to any perfon or per- 
ions, bodies politic or corporate or otherwife, /or any 
tflate or znierefi tohatfievcr ; or any ways c&ar^ea or in-- 
3 cumbered 



amkred by mny perfm &r ptffims ukaifottf^^ i» i^ 4fr 
.for the benefit of any ehariiabk ufk wkatfte^r ^ biit fucii. 
gifts fluU be by deed indented, fealed and delivered in the 
prefence of two or more credible wicneiles ijitelve aUendar 
months at leafl before the death of fuch donor* and b9 iir- 
rolled in the high court of chancery within fix calendar 
months after execution, and the fam& to take effect io^ 
mediately after tl)e execution for the cbatieable ufe »n«- 
tended, and be without any power of revocation, rcfcrva- 
lion, or nuft for the benefit of the donor. Afid aU gifts 
and appointments whatfocvcr of any lands ^ tenements, or 
other hereditaments^ or of any efi^^e of interefi therei,n^ or of 
any change or incumbrance affeEling or to ojfeB airy I'ands^ 
tenements or hereditaments^ or any perjonal ^at€^ to be lazd 
out in the pur chafe of any tandsy tenemeHts^ or heredttamentSj 
or any eftate or inter e/l therein, or qf any charge or incum^* 
brance affe&ing or to affedthefame^ to or in truft fojr any 
charitable ufe whatfoever, made in any o^er manner than 
j9 direded by thi$ a(5l, Jhall be abfolutely nuU and void^ 
But the two univerfities, their colleges, and the fcholart 
upon the foundation of xh? colleges at Eaton, WincbefteTy 
and Weftminfter, are excepted out of this aSk ; but with 
this j^rovifo, that no college fhall be at liberty to purchafe 
more advowfons than are equal in number to one moiety of 
Che fellows or ftudents upon the refpe^live foundations. ^ 

Where a devife Was to the fellows and fcholars of Chrift De^ifeta 
and Caius Ck)lleges, the fame was held good, and within f^ljj*^^ 
the above-mentioned exception. Attorney General v. Tan* 
€redy in Chancery^ 1757. Amblers Rep. 351. 

It may, in the next place, b^ proper to treat on fuchBequefts 
devifes and bequefts as are void and within the meaning ^^**"'** 
of the ftatute, and fuch as are not. And as nioft. of the 
cafes pertaining hereto are in the name of the attorney 
general, we (hall drop a few words concerning the reafon 
of this, which is, that the king, as parent of the coumry, 
has the general fuperintendance of all charities. Hence it 
is always confidered, that it is he who eredb ; the fubjeft 
is only inftrumenul ; and thus his attorney general is the 
guardian of their rightsi, and relator of their claims, as well 
as their erievancet,. before the court of chancery ; fo that 
the ufuai courfe of applicatiofito the court totflabUfli cha« 
ritiesi is by bill of information in the name of die'attnmej 
general. 

Of .^ 
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Devife* of Ofdeoifts andbequefts that are v^idj and within ike meaning' 
J«Mt»>r*c. 0fikf^atuie 0f mortmain.- Where a devife was of lands to 

be fold, and the reftdue of the money, after the payment of 

debts, &c. to a charity, it was held void by the ftatute. 

jtmb. Rep, 30. 
Parttocha- Where there was a devife of lands to be fold, and part 
"^^ **^'' of tl]ie money arifing by fale to go to chatitable ufesy and 

the relidue of the money was given over; it was held that 
. fo much as was given in morthiain ihould lapfe to the 

heir, and not to the refiduary legatee^ Grofvenor v. Hal' 

A refidaeto A devife of refidue of real and perfonal eftate, conHfting' 
S^*^**** partly of a term, to charity, wiiethcr it be an old term, or 
created anew, is within the ftatute as to the term. A 
' devife of refidue of real and perfonal edate to a charity is 
void, as to fuchpart of the refidue as is leafdiold. Ait. 
Gcn.'n). Graves. . , 

Remainder Where the devife was of the remainder of teftator*s efFefls, 
^***"'"y' annuities, mortgkges, &c. to a charity, the devife of the 
mortgages was void, but that of the perfonal eftate was 
held good. 
A term in A term in grofs is within the defcription of the ftatute, 
^^^ tic, where a devife was of freehold houfes, to eight poor 
perfons of a patifli, it ^s held to be void*, and a perfonal 
fund, attached to the freehold, was alfo held void by the 
ftatute. 
Water- Whereabcqueft was of a thoufand pounds by fi^le of , 

vorks* lands to be applied in water-works, for the ufe of the inha- 
bitants of a town ; it was held to be within the ftatute oS 
mortman, as a public charitable ufe. 
Dcvjfe for . Of demfes and bequefts that a^re not void according to the 
lepairing K JIatute. Dr. Conings, by will gave 200/. to the defend- 
*^* ant. Stone, to ^)e laid out in repairing the free chapel of 
Grendon-Court, part of his eftate. The Lord Chancellor 
¥ras clear that it was not within the words ^r meaning of 
the ftatute of mortmain. The words of the ftatute are, 
"tobe laid out in the /?KrrAfl/tf of lands, &c." Theintention 
of the a6l was, to prevent increafe of lands, &c« in mort- 
main, beyond what was fo at the time the a& was made. 
This legacy is only to fupport that, which at the time of the 
will was in mortmain. And where Thomas Mundy, late 
tt&ar of Btcktdn, in Devonftiire, by his w|ll, gave two 
fums-of 400/. and lOoL to truftrees in truft to be laid out ia 
Or bmidinglfi^ildijig a parforiage houfe on the glebe of Bickton, the 

• paribiiagf ^^^ 

houfe. 



fame was held not to be within the ftatute of mortmain. 
Per Mafter of the Rolls : It is not within the words not 
meaning of the ftatute. The ftatute Was intended to pre- 
vent new acquifitions i^^mortmain : ere<E^ng a building' is 
not tabe.confidered as fuch. Suppofing the teftator had 
not made fuch devife, he might have been fued for dila- 
pidations, and the money recovered would have been laid 
out on the buildii^. This is nothing more. Harris v. 
> Barnes . and x>thcrs, Amb, Rep. 6gi. Glubb and Mundy 
V. Attorney Gen. Amb. 373. 

Where mortgages, chattels real and perfonal, are be- Mortgages, 
queathed to a charity, the bequeft of the perfonalty will not ^*"^''' 
be void. As where William Moor, by hi? will, dated July queathed 
15th 1763, gave the refidueofhis perfonal cftate in thefc to a charity, 
words : ** my will is, that the remainder of my efFe£ls, an- 
** nuities, mortgages, bonds, or notes, with my houfhold 
" furniture^ &c. be fold ; and what money they fell for, I 
** give to two charity fchools for boys and girls of St. 
*' Andrew's Holborn, now kept in Hatton-Garden, to- . 
*' wards their education and cloathing for ever, to be divided 
•* into two equal parts, half to each fchool." It was here ** 

held that the* devife of the mortgages is void, but Being ' 

part of the enumerated refiJue, they were ordered to be 
applied firft in payment of debts, before any part of the 
perfonal eftate, to leave a larger fund for the charity. The 
mafter of the Rolls diftinguilhed between the cafe where^ 
a mortgage is given as a fpecific bequeft, and where it. 
paffes by the refiduary bequeft, enumerated and defcribed 
among, the different fpecies of eftatcs, of which the 
refidue conlifts. In the former cafe it cannot be firft 
aij^plied to pay debts, but in the latter it may; and he gave 
directions accordingly that the mortgages fliould be firft 
applied. At t. Gen. v. Caldwell. 

George Cranftown, by his will, gaye the intereft of 
4200/. to the poor inhabitants of St. Leonard, Shoreditch. 
After argument at bar, in which it was infifted for the 
defendants, that the bequeft is void for uncertainty in the 
defcription of the pdrfons to take. Sir Thomas Clarke, 
Mafter of the. Rolls, faid: The word inhabitant h^xs a 
very general fenfe, and may extend to every one living in 
the parifli. But as- it could not be. intended that the 
.poor inhabitants which are relieved by the parifli, fhould 
have benefit by this legacy, which in efFecSk would be 
giving to the rich and not to the poor, he declared 

that 
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Alt the diftribution of the legacies was to be confined 
to the poor inhabitants of St. Leonard Shoreditch, not 
receiving alms\ and ordered a fcherne to be laid before the 
inafter tor fuch diftrrbution. Jtt Gen, v. Clark. Amb. 422. 
Fropertyde- As real property, unlcfs by the local cirftoms of parti- 
J'^^***T**y Cular places, is devifeable only by virtue of the ftatutes, it 
^le/ ' will be neceffary, in order to difcover how far the power 
of devifmg real eftatcs extends, to take a view of thofc 
ftatutes. "The ftatute 32 H.VIfl, enafls that all perfons 
having, or which thereafter ihall have, any manors, lands, 
tenements, or hereditaments, of any eftate 6f inheritance 
holden by or in the nature of>focage tenure, (by which all 
lands except copyholds are now holden) (hall have full and 
free liberty, power and authority, to gfve, difpofe, will and 
devife, as well by his laft zuiU and tejlament in writing, ^3 
t>therv/\k all his Jaid manor Sy lands ^ tenements ^ Ttni heredi' 
tanentsy or any of them, at his free will and pleafure. 
Eftateof in- And by 34 & 35 H. VIII, c. 5,/ 8, it is enafted, that 
hetitance. the words '* eftate of inheritance," mentioned in the aft 
of 32 H. Vllly fliall be taken to mean ejiates in feejimple 
only. It then proceeds to ena£l, that ail perfons having a 
-(ble eftate or intereft, in fee-fimple, or feized in fee- 
fimple, in coparcenary or in common, of any manors, 
lands, tenements, rents or other hereditaments, in pofleffion, " 
reverfion, remainder', or of rents or fervices incident to any 
reverfion or remainder, have full liberty, power, and au- 
thority, to give, difpofe, will, or devifc to any perfon or 
perfons whomfoevcr, by their la/f will and tejlament in writ- 
ing, all their faid manors, lands, tenements, rents and here- 
ditaments, or any of them, or any rent, commons, or other 
profits or commodities, out of tlic fame, or any part there- 
of, at their own free will and pleafure. 
Advowftns* ^An advowfon has been held to be included under the 
•word tenement, mentioned in the above ftatutes, and is 
therefore devi(eabte. Hob. 303* As it \% alfo under the 
word hereditament. Cro. Eliz. ^t^g, ijind,2u 

The next prefentation to an advowfon will like wife pafs ^ 
by the fame word. 2 Black. Rep. 1240, 
Donative. A Donative has alfo beexi held to be devifeable. 

2 Vern. 748. 
Hehts. '^ Rents tfre devifeable, as wellby 34 fl. ^Z//, as alfo by 
cuftom ; and when lands are devifeable by cuftom, thtf rents 
iiTuing out of them are fo loo. 

.... i. .Tythis 
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TyUus<gX{oj of which a man is feized in fee, may be'dc- Tythes. 
Vifed, as codling under the denomination of hereditaments; 
5(y. 261. ' i_ 

Manors arc devifeable by general cuftom, as well as by 
the ftatutes. 3 Co, 32, b. v 

And franchiies, if valuable and not reftrained to the 
pcrfoh :of the grantee and h;s heirs, are devifeable ; and 
though they be not valuable,* they may pafs as appurtenant 
to other things which are fo. 3 Co* 32, 33^ 
, An annuity in fee is*alfo devileable. Co, Litt. m. * Annuity. 
Eftates in fee-fimple are faid to be either iti^poffcflion or Fccfimpte 
in expe£bncy ; they are in pofleffion where no interme- ^^J^^^^ 
diate eftate fubfifts between the right to poifefs and the 
aflual enjoyment itfelf ; they are faid to be in cxpe£lanc7, in expec- 
when the aaual intereft and ' pofleffion is deferred frill the^^y^*" 
accomplifhment of fome other aft. The firft of thefc 
eftates are devifeable; but the fecond cannot be devifed. '' 

Reversions, being a prefent; intereft, though a degree re- Rcfcrfioni. 
fXK>ved from prefent enjoyment, are deemed fee«fiaiple in 
^ pofleffion, and are therefore devifeable; 

As are remainders, which ftand in a fimikr predicament; Remaindeiir 
Goittingent interefts, that is to fay, eftates or imerefts Contlngeni. . 
limited to take place upon a precedent condition, though interefts. 
refting in mere poffibility of taking elFedt, are alfo devife- 
able. 3 Bulf. 184. 1 Black. Rep. 222. 1 Term. Rep, Com. 
P. 33. 

But a man canhot by his will devife lands which he (hall A "^".2** 
acquire after making hi^ will; the will only operating on jJj^^j'JJ. 
fuch lands as he is poflefled of at the time of publifhing it« quired atter 
And though a man, by exprefs words in his will, gives to making * 
another all the lands which he (hall have at the time of his ^''* v 
death, yet this devife will be good only as to fuch lands at 
he had at the time of making the will ; and afciy land pur- 
chiafed afterwards will not pafs by it, but go to the heir at 
law, unlefs the will is rc-pubK(hed. • 

' IV. Who are capable of taking by Will. ; . ' 

Every perfon, not labouring under feme legal difability, 
is capable of taking by. will. \ 

Coverture does not^difable a wonian to take a devife. Married 
<<br though at law (he cannot take without the confent of ^°°**"* 
tax '"''^ ^Af""^] a court of equity will* compel him to give ^ 

T^ A married 




ffi jgI>lt|fattttttft«ffiilL 

A married wonan is not difabled from beins a devifee 
to her hii&aad; for the reafon in law, ^hat nu/band and 
wife are one perjin^ does not hold in the cafe ofadeviie, 
which does i^t take. efFed till after his death, i Eg. Car. 
J^r. 173. . ' 

Fapifts. Papri^ are now capable of beinj devifees, on their taking 

and ohferving the oath prefcribed by the ftat. of i8rh of 
tfae i^ient king; which. repeals part of the ftat. nth and 
12th of W.IIL 

Baibi^^ A h^Aardy*. when hrn^ is capable of taking hy devife ; 

fce%cbo«hi jindr* the lUsfful ifliie of a baftard is capable of inheriting, 
or takipg by defcent or otherwife fuch eftate as the parent 
might die periled of: bitt no perfon, exci^pt his wife or 
lawliii iflbe^ cam claim aojr part of his eftate, as kindred i 
for he can have. no collatcnd kindred. 

Baftards A dovtfe to a baftard in the mother^s womb, or iefore 

after bom. ^^j^ iis void.. Yet if a baftard is born at the time of mak« 

. .:.....;:iiig the v^ll,.whereby either real or perfonal eftate is given 
to him^ he is .capable of taking it ; but it is fafe to de-* 
fcribe'the baftard in Ae vfilly as the natural fon or daughter 

•41:.: irr ^of lA*. B. (his moiber) efpeciatly if he be a tender in&nt 
I, ju ■-: . that .has not got a nacne by reputation, a BlacL (fom. g 14» 

V. 0/tke Execution of a Will. 

Signing and . It is enaded by 29 C. //, c. 3, (ufually ftiled the ftatute 

^ifiBftmga; of /raud»and perjuries) 5^ that all devifts and bequ^fs^ of^ 

^^^ any laod^ or tenemente dcvifeahle, either by common law,^ 

pr by force oif the ftatute of wilU, or by that ftatute, or by 

j^ ..! . forcepf the cuftom pf Kent, or the cuftom of apy borough,- 

''•^ or a|)y.ot$er particular borough, JK^// he in writings and 

Jigmd By tke^pariyi fo deviling the. fame, or by fomc other 

perfoi) ifi his prefence, and by his exprefs direftion, and 

fifllf be atteJlid^^DA fubfcribed, in the prcfence of the de- 

vifor, by three or more crtdible wilne/feSy or elfe fuch dcyife^ 

or bequefts fliall be utterly void aha of none efFedl," 

What Is a |n the Gonftru£tion pf the above ad of parliament, it has 

figaing. been adjudged, that the name of the perfon making the 

will, written with his own handy as " I John Mills do naake 

this my laft will and teftament,", is a fuiEcient figoing^ 

; \ without a^y name at the bottom. ^But the (afeft way ia^to 

figd the name not only at the bottpm or end of :^. wiU^ 

but at the bottom of each page or (beet of paperL>^ ^M 

Mall contains moiie than one ^ alid tbe^ witncms^jHEwiE 




feeing the teftator fign all the fheets, and put hi$ feal 
(though that h not abblately nepdiary in law) as well as 
his name to the laft fheet, muft write their names under 
the atteftation in the laft flieet only. 

Iri*gencral, however, the intention of the teftator is To Intention 
entirely regarded, ihat any kind of jdifpofition, not exprefsly P"ncipaWy 
contrary to the rules of law, wiUronftitute a valid devife. "*" * 

It has been held, that fealing of a will, is a Cgning Scaling. 
within the ftatute of frauds and perjuries. 2 Str, 764. 
Warntfofd v, Warneford. 

in the conftru£tion of wills it is an invariable rule, that A^cyM^ to/ 
a devife muft be moft favourably expounded, to purfue if^ favour- 
poffible the will of the teftator, who^ for want of advi<;e J^^J^J^ 
or learning, may have omitted the legal and proper pbrafes:* 
therefore many tinfes the law difpenles'with the want- of 
thofe wordd in ^ills- which are abfcJutely requiiite in all 
other inftruments. And thus the fee-iimple of, or entire 
property^ in land may be conveyed by will, without ufing 
thofe words of inheritance, and an eftate-tail may be giveq 
without the words of • procreation, which are oeceffiiry to 
create thofe eftates by deed ; the intent of the devifor fup« 
plying that AdftB:, And hence where a title depends upon 
the words of a will, any difpute relative to. it is as pro- ' 
perly determinable in Chancery, by a court of equity, as 
before a judge and jury; there being no diftiii^ion be** 
tween the rules of law and equity herein ; for the will is , ' ' 
conftrued in each court with equal favour and benignity, , 
and expounded rather on its own particular ^ircumftances, 
than b)^ any general rules of pofitive law. ' 

All the words of a will muft be confidered together, tointchtion «»- 
find out the intention, and the intention muft take place, "^ '^*'^* 
unlefs contrary to the rules of law. The intention of the 
tdftator exprefled in his will, if conjifitnt wiik the rules of 
laWf (hall prevail. But thofe words, if confijltni^ &c. are 
a{^licab]e only to the nature and operation of the eftate or 
intereft devifed, and not to the coAftrudiort of the words. . 
jimb. Rep, ^/^g, Dbug. 341. Lovelafs. 

The intention of the teftator is faid by a great fiiwyer tdKeafons for 
be the pole {far to guide the judges ' in the cxpofition ©f ^°^^*™* 
wills ; but though it is allowed to be tfaus^conndered, in ^'oVof the 
order tp explain the words of 4he will^ yet fuch intention teflator. 
muft be colle<%ed from the wi^l itfelf, and not from any 
i^eport or evidence concerning it : the courts having been 
at all time$ careful of admitting yerbal teftimony 9f any 
' * . E 2 » kind 
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kind in refpeft to; a will ; as itmight be the means of much ' 
perjury and contrariety of evidence, which the legiflature 
.have, now taken great pains to avoid in regaM to wills. 
And littl^ credit is due to any thing that may have 
fallen from a man himfelf, either before or after making his 
will ; it often appearing that infinuations may be thrown 
out purpofeiy to miflead thofe who were intcrefted in the ' 
difpofal of his property. 

But if the name of the tcftator be not aflually written 
by himfelf) or by his direction, (in cafe of his no^ being, 
able to write) no intention to fign is fufficient, though at- 
tended with the ftrong circumflance of his having made an 
effort to i^\t\ for however willing the courts maybe to ' 
conftrue wills in fuch a manner as to efFe£tuate the inten- 
tion of the teftator, yet they cannot go fo far as to giVc 
elFeA to z. conJiruSive figning, upon a prefumed intention. 
Doug. 241. 

: The atteftation and fubfcription of the witneffes, in the 
prefence of the teftator^ is required by the ftatute, princi- 
pally with a view of putting a ftop to the fecret manner in 
which, previous to an intended fraud, wills were executed. 
But the bufinefs of the perfons attefting the execution of 
a will, is not barely to witnefs the manual a£b of figning, 
but alfo to bear teftimony of the fanity of the teiiator, 
%PetrtWiLg^. 

But a written will of goods and chattels is not altered 
by the ftatute ; and therefore it is not abfolutely neceflary 
to hiive any fubfcribing witneffes to it; witneffes fubfcrib* 
ing their names being firft introduced by the ftatute. And 
if a teftament of chattels is written in the teftator's own 
hand, though it hath neither^ his name nor feal to it, nor 
witneffes prefent at its publication, it is good inlaw, if 
fufficient proof can be had that it is his hand-writing. And 
though written in another man's hand, and never figned 
\>y theteftator, yet if proved to be according to his jnftruc- 
tions, and approved^by him, it hath been held a good tef» 
tament of the perfonal eft ate. The fafeft way, however, 
is for the teftator to fign, feal, and publifh it in the pre- 
fcnce of witneffes. e BlacL 50a* 

In what form, or on what part of the will, the atteftation 
is made, isof.no confequence : it will be good, though' 
each witnefs; write his name on feparate iheets of the will, 
and that although the fbeets be not tacked tc^ether* 
3 5«r.i77^. Corn. Rep. ^to^ 

.3. 'Though 
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Though the witnefles attefting at feveral times dd^s not 
invalidate the will, it is by much the fafeft way that all> 
three witneffes be prefcnt at the fame time ; becaufe if one 
of them who fubfcribed feparately fhould die, it might be 
difficult to prove the will, as the furviving witnefles woiild- 
not be able to prove the fubfcription of the witnefs de- 
ceafed, and the hand-writing of the teftator would not be 
admitted^ where there werehving witneflTes. 

The figning of the teftatpr niuft be accompanied with a Publica^<Ni 
■ lication, that is, a declaration that the inftrument is n««ff»y; 
will. Burn* s EccUf. Law^ 11 j4 %Vin. Abr. 12^. 
^ in the publication of a will it is not neceflary that but not of 
atneflcs fliould be made acquainted with its contents. !***J?**"" 

, tents. 

lb. 52. 

Though the. witnefles muft all atteft the execjution of the Subfcription 
iftator's will in his prefence, yet it is not neceflTary that it ^^ witncflci 
e done in the prefence of each other, s Aik, 176. But ^f"*** 
n this cafe it feems the better opinion, that the teftator 
muft acknowledge the flgnature of his name to be his, 
in the prefence of each. Ibid. 2 Vern, 429. Prce. Chan. 
184. 

And, though the ftatute requires that the witnefles to the it is fufi- 
will ihall fubfcribe their nslbes in the te/tator'sprefence^ (to ^^"^'JJ **** 
prevent obtruding another will in thephice of the true one) i^htLt^ 
yet it is fufficient if the teftator might fee, it not being ab- wiwcffet 
lolutely fequifite that htjhould aSually fee them figning; ^s^t 
for, at that rate, if a man ihould but turn his back, or look 
off, it might tnake the will void. And where the teftator 
defired the wilneflfes to go into another room feven yards 
diftant to atteft his will, in which there was a window 
broken through, whereby he might fee them, it was ad-« 
judged by the court to be a witneffing in. his prefence. 

S05 where a will was attefted by witneflfes in an attor- > ^ 
ney's oflice, when the teftatrix was in her carriage, where 
ihe might fee them through the windows thereof and of the 
attorney's office, it was adjudged to be well attefted. 
Browne's Chan. Rjtp. 99. 

Where the teftator owns his hand before the witneflies Teftator 
who fubfcribe the will in the teftator's prefence, the will is owning^ 
good, though all the witnefles did not fee the teftator figh : ^* 
and it is obfervable that the ftatute of frauds does not fay 
that the teftator fliall fign his will in the prefence of three ^ 

witneflfes ; but requires thefe three .things, firft, That the 
wi}l Ihould be in writing. Secondly, That it is figned by 

the 
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the tcftator. And thirdly, That icQiould be fubforibedby 
three witn^ffe$ in the prefer.ce of the tcftator, 3 P, Will. 
254. Staneiouji iff ux* v Evelyn. 

On ejeftmervt by the heir at law, the quefiion for the 
opinion of the court wa$, whether it (bould be left \o a jury 
to determine, whether the wi tneffes to a will ( being all dead ) 
fet their names in the prefence of the teftator/ and this 
merely upon circumltancesi without any pofitive proof. 
£y the court: This is amatter fit to be left ta a jury, which 
' is all that rs referred to the court. The witnefles, by. the 
ftatute of frauds^ ought to fet their names as witneflfes^ in 
the prefence of the teftator; bat it is not required by the 
ftatute, that this^fhould. be taken notice' of ia the* fubfcrip- ' 
tion to the will: and whether inferted or not,/it muft be' 
proved : if inferted, it do6s not conclude but it may be 
proved contra^ and the verdid may find contra; then if not 
conclufiVe when inferted, the omiffioii doe^not conclude it 
was tiot fo, and therefore mtift be proved by tiie beft proof 
the nature of the thing will admit. In cafe the witneiTes 
be dead, there cannot probably be any exprefs pr6of, fince 
at the execution of wills few are prefent but the devifor and 
witneffes ; then, as iti other cafes, the proof mmft be cir- 
- cumftantial, and here are circumftances. Firft, three wit- 
neffes have fet their names; and it '^muft be intended tbey 
did it regularly. .Secondly, one witnefs was an attorney 
o^ good charadler, and may be preftimed to underttand what 
^ ought to be done rather than the contrary. And there may 
be circumftances to induce a jury to berieve, that the wit- 
' n^iles fet their hands in the prefence of the teftator /.rather 
than the contrary; and it being a matter of fa<3, was proper 
to-be'lcft to them. And the court was ^of opinion that the 
plaintiff oughtf to be nonfuited. Cornyns' Rep. ^31. ' 

Attcftfttion Upon a trial at bar concerning tlic execution of a will 
«°o<*» it did nof appear upon Jh^ face of it, that the atteftation of 

ScJ^rtiTto ^^^ w'itnefl'es was made in the prefence* of the teftatpr, 
be made in which being objeSed to, a cafe was cited, where Lord 
theprcfence Chierjufticc Eyre held it a matter proper to.be left to a 
f(^«tcf- jury, whether they believed it to be done fo or not : and 
Mr. Juftice Chappel cited a cafe to the fame purpofe, and 
held it not neccffary it ihould )>c inferted in the will, that 
the ztte&ztton was in tkejpre/ence of the tejlator^ thoxigh by 
•the' ftatute it is neccffary it Jhouldin faS be fo attefied. 
Vin, Air. tit, Devi/iy ca» 4, p» 128. Croft on Dem' of 
Daiby v Pawlet, 

A witnefs 



A wkneTs proving a will of lands/ fvesirs th»li%f fub- SuWarlbint 
fcriljed the will as' a witnefs in the fame rOoiO, an4 ,at the ^ ^^^ ^ 
teftatrix's requefts two. others fwore that they (awibe WiU trix*t rc!^ 
execute<l by theteftatrix, and that they fubfcribedl fhe fame qiie^.^ 
in the teftatrix's prefence : a fourth:witnef$ was gone be-r 
yotid fesy and therefore could not be examinQd. Cotuper^ 
Chancellor, doubted as to the proof of the execution of this 
will, but would declare no. opimon.oo the poi^t umil. fuf th«ar 
application; fayTog, that the heir -at law, :then an. infant, 
might by that time come of age. Afterward LordMacckf* 
fiM held, that the bare fubfcribiiTg by thc?.wiyiefFcs, in th^ 
fame room,* did not neceflarUy imply it to be. in the tefta- 
tor's prtfince:;foT it might he. in' a corner of the room in 
a clandeftine fraudulefit waj^) and then it would not be a 
fubfcribing by tbp witneffes in thf teftatrix's prefence^mereijr 
becaufe in the faipe room ; but that here it b^idg^ Xwotn 
by the witnefe, that he fiibfcjpibed the i*^m ^t the tSlatrix's 
requeft; antl in the fame room } this could not bo frau^ 
dulent, and was therefore well enough*, i P.* fVm\ 740. . ' 

A. B. n^ade a will, all of 'his».ow«i teiod .wriitiog* a&^&ifr Atemponry 
loWs". '' In the Name of God, amen, !• A.iB. dcinviifaitttiis ^»J^ ^^ ^h 
" my laft will and teftament for fear oi mortsl%> liiU I ]^Xl 
" can make ii more a^ larger I give and;bequeath. ioco£ 
*^ unto D..P. to be paid by my executor . (or) adoiinU^ 
" trator, and for the fure payment the^rei^f I do charge! all 
** the real and perfonal eftate Which I ,baye ia tb^.worht 
" I being very defwous to make a prpyifion for the feid 
** D. P. for feverail good reafons inducing mc thereto., la 
'^ witnefe whereof I have hereunto fet my band, (^ii 7th 
" day of December, &c." Signed,. *' A- 6/' AJwJ ddt 
veared to the faid D. P. and^bout. a fortnight beibre his. 
death. A, B. declared he had left with D. P. ^ unquef» 
tionable fecurity for icooA charged upon his real and per% 
fonal eftate^ and'tbat he had done thefame for fear of mor>» 
tality, till fuch time as he could .n^be ^ fuH and:. <;on[^p)ete 
will; which. he declared he would do as foon as his wife 
was brought to bed, but he^iteditoiiee if it wefe male 
or female. He died fuddenly, leaving his wife then lying- 
in of a daughter. .The judge of the prerogative court g^ve' 
fentence ^g^iqft the will,, and prc^nqunced th^t A^ B. died 
inteftatr- On appeal to the delegates, (ao^ong whonf\ were '' 
HoUj C, J. J. friUy B« aitf Judge DermfirJ the feotenct 
was reverfedt and they pronoimcdi for tbui. wiU, s tUt^m. 
i^^%. Fomtv. Sa^^csford,. 
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82 M ecntitiitg a Mill. 

Who are It 18 lieccflary to be careful who are made witncfles ta 

SSETtJ^r *^ ^''^* ^^^ ^^^^ ^^^ ^^^^^ method is to call in thre^ 
wiH. indifFck-ent perfpns, (if there is any devife of lands in the 

will, othcrwife if the whole will refpeAs only perfonal 
eftate, two will be fuiQcient) who have no le^cy given 
them by the will or codicil which they are required to 
witnefs the execution of, and not being creditors, at lead 
not confiderable ones, to the perfon making the will ; par- 
ticularly if, as is ofteii the cafe, the land is made fubje£fc 
^ by the will Co the payment of debts. For by an aft of 
parliament (25 G. Ily c. 26,) if any perfon who has a le* 
gacy left him by a will is a witnefs to that will/ he lofes the 
legacy, it being made abfolutely void. And though the 
teltimonv of creditors who are witneiTes to the execution 
of a will muft be admitted, yet it may affecfl their credit 
with a jury, ihould the will be difputed. ' 
Different ^ But Lord Mahsfiqld declared his opinion, that credi- 
Sipolnr^ Wlity could be conferred on an interefted witnefs, by pay- 
ment or releaf^ of his claim. And it was held by Clive^ 
V , Bathurft, and Gould, againft Pratt, Chief Juftice, that a 
witnefs, though incompetent at the time of atteftation by' 
; reafon of being interefted, might purge himfelf by releafe 

or payment of the claim. Hind/oh v. Her fey. 4 Burn*s 
EccUf. Lawy 93. 
Witneili There is, however, no doubt that a legatee may be a 

"^^^ witnefs fl^/it«/? a will. 5tf/>f. 691. 

One ot the fubfcribing witneffes to the atteftation of a 
will, having an annuity devifed to his wife, was held not. to 
be a credible witnefs within the ftatute. 2 Sir. 1233 
Holdfefi on dem. of Anjly. v. Dowjtng. 
W*^?^ With refped to the credibility of a witnefs on account 

Srecny^ ^ ^ crimes, it was held, that where he had been convifted 
of larceny, he was thereby clearly rendered incompetent; 
and fo of arty other infamous or disgraceful crime* 4 Burn's ' 
-Eccief Law, 93. 2 fVtif 18. 

VI. Of revoking or annulling a Will^ and ofa^Repub- 
licaHon. 

j^y wills are.' Though a man may have made his laft will and tefta- 
revocabic, ment, and declared it irrevocable in the. ftfongeft worcis> 

he is at liberty to revoke it. 8 Co* Rep. %2. 
hy cxprefs , A Will may be revoked either by fome pofitive a6l of the 
*"^i^^«^ teftator, or by fome a£t of a doubtful and equivocal import. 



furnifliing only grouiils to prefutne that thq' teftator had 
Atch intention, v^hich is an implied revocation. 
♦^ By the aforefaid ftacute of frauds, 29 C. //. c 3, itis Howex- 
enaaed, that no devifc in writing of lands, tenements, or PJJ^^ "*• 
hereditaments or any claufe thereof, ihall be revocable 
. otherwife than by fome other will or codicil in writing, or 
other writing declaring the fame, or by burning, cancel- ' 
ling, tearing, or obliterating the fame by the teitator him- 
felf, or in his prefence, and by his dircftions and confent ; 
^ hut all devifes and bequefts of lands and tenem^ts (hail re- 
main and continue in force until the fame be burnt, can- 
celled, torn, or obliterated by the teftator or by his di* 
re(9ioas in manner aforefaid, or unlefs the fame be altered 
by fome other will or codicil in writing, or other writing 
of the devifor figned in the prefence of three or four wit-' 
nefles declaring the fame. And that no will in writing 
concerning any goods, chattelfs or pcrfonal eftate, fliall 
be repealed^ nor ihall any claufe, devife, or bequeft therein 
be altered or changed by any words Or ^ill by word of 
mouth only ; except the fame be in the life-time of the tef- 
tator committed to writing, and after the writing thereof 
read to the teftator and allowed by him, and proved to be 
fo done, by three witneffes at the leaft. 

To a revocation by fome oiker will, &c.it has been de- Win rc- 
termincd that fuch other will muft in all refpefts be a good ^^j"^"** 
and valid will, or it will not amount to a^evocation of th^ on/, 
former will. 2 -*4/i. 272. 1 Prtr^ W^jV. 343. 

With refpeft to the words of the ftatute, burning, can- WJth in- * 
celling, &c. it has been held that thefe muft be done, with ^^^ 
aa inUni to burn^ &c, to efFe6t a revocation; for if done . 
by miftake, it is no revocation. 1 Petre WiL 346. 3 Wt^n 
508. 

And upon the principle that the revocation of a will de- 
pends upon the intention of the party, it has been held that 
the flighteft tearing or obliterating is fufficient to revoke^ 
when joined with a declared intent of annulling the devife. 
2 Blacij Rep. 1043. , 

A fubfequent devife to another perfbn, though he may 
be incapable of taking, is a revocation^ of a precedent de- 
vife to a perfOn who was capable of taking, as it ferves to 
Ihew the intent of the teftator to Revoke the firft. devife, 
/ though the fecond cannot take t^e&. 

It often happens that there is a duplicate of a will made, Cancdlbf 
and dcp^Ued in the hands of an executor, or other p^rfon, * duplicate, 

F In 
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In fach cafe, a cancelling of that f^t of the wfH which 
is in the pojieffion of the teftator is a fufficient revocatioft 
of both the parts, as well that in his own bands as the du- 
plicate in the hands of the executor; they being both in 
fad but one will. But it is beft that fuch cancelling (hould 
be before witneffcs. And fo if a, teftator makes a fecond 
will, and duly exec^tes the fame, it (hall, without any thing 
further,^ revoke and make void the former will and dupli- 
' cate. 1 Peere WiL 346. Pric. Chan. 460. 
Inconfifl«nt Wliere a man, having made a will, afterwards makes 
^ *' another inconjiftcnt with it, without eiprefsly revoking the 
former, this is a revocation in law > the fa£l of making a: 
new will, furnifiiing a neceflary inference^ that the teftator 
had mentally revoked the old one. 3 Wilf. 511. 
^"^''»**8 If a perfottj having made his will, by which he dcvifes 
^* . jjinjs^ makes another will, duly executed, which by this 
means revokes the former, and then keeps both wills by 
him, and afterwards cancels the latter will by cutting off 
his name and feal, or otherv^ife deftioying the execution, 
' and at his deatK both willls are found in his cuftody, the 
former will uncancelled^ and the latter, cancelled '^ the for- 
mer will ihall, in this cafe^ take e(Fe£l, it being by the 
cancelling the latter rendered as valid as if no fuch fe- 
cond, will had ever «xifted^. but if the former will ^ had 
been cancelled on the making the fecond, and then the fp- 
<:ond had been cancelled, neither of them couid take tSeSt i 
and the party (hould be (aid to die inteftate. 
Codicil nay A codicil will be a revocation of the will, if inconfiftent 
ofiTwUl^' with it ; but fo far only as it is repugnant to the particular 
difpofitions in the will, leaving it in all other refpedls un- 
difturbed. . 1 Vez. 178, 186. 3^/^552. 
Marrying It has been determined, that without an exprefs revoca- 
aftcrm^- ^Jq^^ jf a man who has made his will afterwards marries 
»n« « w*. j^j^j jj^g ^ j.j^jjj pj. children, this is a prefumptive or im- 
, plied revocation of his former will which he made in his 
.ftate of celibacy, as well as to his. real as his perfonal 
eftate ; and the above-mentioned ftatute does not extend to 
•this cafe, but he (hall be faid to die inteftate, the law fup- 
pofing that he muft mean to provide in the firft place for 
bis family, and diftributing his eftate for their benefit ac- 
cordingly. This, however, being only a prefumptiye re- 
Tocation, if it appears, by any expre(Eon, or other means, 
to ^e the intent of the teftator that his will (bould continue 
in force, the marriagip will be no revocation of it. As in 

the 



fhe cafe where a man devifed an eftate to a woman, whom 
he afterwards married, and when he died fhe was witir 
child of a fon, yet the will was determined to be good, and 
not revoked by the marriage. ' 

Though marriage, and the having of children, has been iawhatcar« 
deemed a revocation of a will, yet it is only a prefumptive revocation. 
revocation ;' for, as already obferved, if it appears to be 
the intent of the devifor that his will fliould continue in 
force, the marriage will be no revocation of it. i Ld» Raym. 
LuMTj^. V. Lugg. 

If a man devifes land to J. S. and afterwards bargains 
and fells it to another, though this be not inrolled within 
fix months, according to the flatute, confequently nothing 
can pafs to the bargainee, yet this is a revocation of the 
will; becaufe here is a folemn a£t done, which plainlv 
fhews the intention of the teftator to countermand the will. 
bilbert on Wills^ loi 

Thus ^Jpccific devife of a itafe for lives is revoked by a Dcvifeof « 
lubfcquent renewal j for* by th^ furrender of the old leafe *^** 
the teftator is, in conftderation of law, entirely divefted of 
all his preceding intereft,'and confequently there remains 
none upon which the will can operate, i Ptere WiL i66* 
575- 3 ^*«'- 163. ; 

And fo of lealcs renewable dn fines t^c, 2 Atk, 593. 
' So where a truftee devifed by his will, a leafehold eftate 
under Magdalen College, Oxon j and aftpr the making of • 
this will, before his death, renewed his leafe, by furren- * 

dering the old one, and taking a new leafe. Determined 
ty Lord Chancellor, that this was a revocation of his will. 
And though the teftator, after the renewal, looking amongft 
his papers, had faid, this r^ vhy will, that was held to be no 
republication. 5 Bac. Ahr. 527, cites MS. Rep. Sir Tko. 
Abneyv. MilUr^ m Cane. Trin. 1743. 

But it is hardly neccflary to obferve, that if the renewed 
leafe be not complete at the teftator's death, as where it 
wants the college feal, the previous difpdfition will not b6 
hurt by the furrender. 2 Atk. 593. 

, ' ' Where a man was feized of a leafe for three lives, which when atf* 
he devifed, and afterwards furrertdered the old leafe and "*?**. **^* 
took a new one to himfelf and his heirs for three lives, it ^^tioa 
was decreed by Lord Chancellor King, that this renewal ©fa will. 
of the leafe was a revocation of the will, as to this parti- 
cular. So where a teftator devifed by his will a leafehold ' 
eftate, which he held under Magdalen College^ and after 
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the making of his will, before his death, renewi his leafe, . 
by Turrendering the old one and taking a new leafe ; it was 
determined by the Lord Chancellor that this was a revo« 
cation of the devife. And thus it has lately been deter- 
mined wheite a leafehold eftate was fpecifically given and 
^ furrendered by the teftater after having, made his will. 

Devifing to If a man, after devifing his eftate to one, m^ke a frdfh 
^'riSIof " ^*^^ ^"^ devife it to the poor ofthtparijky or to a ^otptra-- 
mceivjoff. ^^ ^^^t Within tht ftatute, the latter devife, though inca* 
pable of taking efFed, will notwithftanding be a recovation 
of the former, i RoU* Mr. 614. 2 £7. Cd. Mr. ^gg. 
8 ylik. 7a. -^ , 

Giving tt J, S. by his will gives his daughter joo/. for her portion* 
vokwa ri' ^"^^ft^rwards marries her to ji. and gives her 300/. for her 
wm!**^"^' portion in marriage,' and liyed four years after without re* 
yoking his wil^. Afterwards the hufband is a bankrupt, 
, and the affignees 4)rought a bill againft the father's ex- 
c;xecutor for the 500/. or at leaft to recover 200/. to make 
up the portion tantamount to the 500/. legacy. Lord Ch. J* 
Parker with greats clearnefs held, that giving a daughter a 
portion by will, and afterwards a portion in marriage, i$ 
by the law of all other nations, as well as Great- Britain, 
a revocation of the portion given by the will j and dif- 
miffcd the bill with cofts. j P. fFil. Rep. 68 !• Hariop v. 
Whitmore^l 
Stepubli- As the tSe&. of a republication is to devife, and the fta- 

Nation. tute fays that all ** dcvifcs" of lands and tienements fhalj 
be in writing, isfc* it muft beconftrued tq extend to re- 
publications ; the fame ceremonies therefore which are ne* 
ceflary in executing an original will, ihuft be obferved in 
the ad of republi(bing it. i Fez. 440. 9 Mod. 78. 

And fuch a republication has been held to fupply any 
defcift arifmg from an inability to devife at the time of 
making the origiqal will, as where a perfon made a will of 
land during his minority, and re-executed it after he be- 
came of age, this was determined to have rendered the will 
valid. 1 Sid. 162. 1 Keb. 589, 
ft«inibfi*.' Before the ftatute of 29 C. 11. the flightcft circumftance 
catioo/at indicating thp intention of the teftator to confirm his. wiH 
^°°^^" was a fufficient republication; and as that ftatute afFefts 
only efiates of inheritance, the fame rule ftill applies to di£- 
pofitions oi every other fpecies of property. 

In ihort, any a£t or words of the teftator, fufficient to 
authorise a fair pr^umption that he defired lus will ihould 
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remaits was at the common law, and ftill is, tn refpe^of 
property not within the ftatute of frauds, a good republic 
cation. ^ . . ^ • 

I. S. by will devifed to M. his wife toooL per annum for Properly * 
her life, to iffue out of his real cftate, his capital meffuage J"^|J(J^ 
^t H. &c. - To bis fifter £. 200/. per annum for her life; re!pubHo!L 
and 1000/. to Lm h«r daughter, for her portion s and after tion ofa 
other legacies, he devifed the refidue of his* real and per- ^'^ 
fonal-^ftate to A, B, C, D, E, and F, and their betrs, exe- 
cutors, and adminiftrators, on truft to veil the refidue of 
his perfonal eftate in lands of inheritance; and that hh 
truftees ihould ftand feized and pofleflTed of his real and 
perfonal eftate to the ufes of the will, during his wife'is 

Jife : and after her deceafe, if he (bould die 'without ifiuei 
to the intent that his freehold and leafehold eftaq?» and the 
lands to be purchafed^ (hould be fettled to the ufe of the 
defendant G. for ninety-nine years ; then to his firft and 
Other fons in tail male, &c. ; 

L S. purchafed feveral fee*farm rents, afTart rents, and 

' other knds and tenements, and then by a codicil, two daya 
before his death, he recites that he made a> will, dated 
Jan. 17th, &c. and then fays, ''I hereby ratisfy and coiw 
^> firm the. faid will, except in the alterations hereafter 
^* mentioned. . The portion to my niece L. iball be made 
^^ up 6000I. and what I have given to rAy fifter and niec^ 
** Oiall be accepted by them in fs^tisfadion of all they may 

. *^ claim out of my reaf and perfonal eflate, and on condi^f 
^' tion that they releafe all right, &c. to my executors and 
^' truftees in my will pamed ; and thus having provided 
*' for my fifter and niece, I devif^all my lands by me pur*- 
<^ cha(ba fince my will, to my truftees and executors in my 
*^ will named, to the fame uf(^s, and fubjedl to the fame 
*^ trufts to which I have mentioned to devife the man<»r of 
*' H. and the bulk of my eftate ; and I revoke that part 
** of my will, whereby I appoint A. B, and C. three of my 
*^ truftees, in my will, and I defire K. and N.to be two of 
*^ my truftees, and devife my faid real eftate to them accprd* 
'* ingly.*' Lord Macclesfield decreed that the will was con- 
firmed by the codicil ; that I. S. figning and publifbing hi$ co- 
dicil in the prefence of three witneftes was a re-publication of 
hia will^ and both together made but one will ; and by the . 
faid wiU and codicil, his fee-farm rents, afTart rents, and 
lands, contracted to be purchafed, and all his real and per-" 
^nal eftate (except the copyhoM purchafed before his wH|) 

did 
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aid pafs. On appeal to the lords, tKe decree ^as affirmed* 
Comyns's R^p. ^Bi. AcheTleyv. Vernon. 
Date of re- A Will as to the difpofition of land, and in fome other cir* 
pubU^^tion. cumftances, takes effcft, or is hindered from doing fo, ac-. 
cording to its date, and it tnay be neceflary fometimes, dn 
certain occafions, as after mentipned, to renew it, as it 
-were, or in faft to make a new will. And if the legator 
is exaftly of the fame mind, as to the method of the dif- 
pofal of his property, and circumftances only require that 
, the will (bduld bear date at any particular time, the per- 
fon who makes the wiilfliould call iq three proper wit- 
neifes, (agreeable to the'foregoing.direSions) and before 
, them declare the fignature to be his hand-writing, and ufej 

the fame forms as in the original execution. And th* 
three mtnefles muft fign their names to fuch new will or 
republication, mentioning the date thereof. 
nfubiU^ * '^^^ ^^^ ^^ ^ republication upon a will, is to give the 
ci^od/* words ufed therein the fame operation as they wpuld haver 
had if the will had been made at the time of republication^ 
and confequently to extend its operation to all property' 
purchafed fubfequent to the will that is conveyed by futh 
words. Pow.Dev.6%^. 
Example. jn cafe of republication, therefore, the queftion to 
. be confidered is, not what the teftator h^d in contempla- 
tion, at the the time of making his willy but to what the words 
cff th« willextend, at (he time of publication. On this 

f' tfificiple it was held, that when a teftator devifed all his 
Jthds in ^. and theii purchafed more lands in A. by re- 
publifhing his will, the new-purchafed lands paffed together 
with the others. Gould/b, tgo. Cro. Eliz. 493. • 

If a man by his will devifes land, and aftef wards fells it 

to' another, and re-purchafes it, and then republifhes his 

^ill, the land fo fold and re-purchafed fhall pafs as if it had 

hevfer been fold; for the republication made it a new will, 

and the words of themfelves wei-e fufficient to convey the 

land, without any addition. 

Devife of * Upon the conftruftion of the ftatute 9 G. //. r. 36, it is 

bndtoHe already obfervedi that a devife of land to truftees to be 

money for^a tumed into money, and the money to be laid out in a chart* 

clttriuWe tabU ufe is not good ; likewife thkt a devife of a mortgage 

life not or term of years, to be laid out in a charity, is void; and 

^^' if moneiy be given to be laid out in lands, this \s exprefsly 

, witiiin the a<ft ; but that money given generally is not. 

Where a devife was oi lands to be fold, and the reftdue of 
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tile moi^ey after payment of debts, &c* to a charity, it was 
held void by the itatute. AmbL Rep. 20. . ' 

If money be given to be laid out iq lands, or otherwi/e^ Money kft 
to a charitable ufe, it hath been determined that fuchatobcWd 
devife is good, by reafon, of the words, or otherwUiy as^*^^. 
where a man made his Will in thefe words : *< I wul and wife. 
*' defire that my executors, within twelve months after my 
<< deceafe, do fettle and fecure, by purchafe of lands of 
<' inheritance, or oiherwifty as they (hall be advifed, out 
^ of my perfonal eft ate, one annuity, or yearly payment 
*< of 50/. to be paid yearly, and diftributed for ever, by 
^^ ray executors, their heirs and affigns, among the poor 
«^ and indigent people of Leeke, in the county of Stafford, 
<< in fuch manner as they (hall think fit. And my will 
*< alfo is, that my executors do fettle and fecure one other 
*^ annuity of 5/. to be paid yearly to the vicar of Leeke 
*^ for the time being for ever, for preaching an annual 
** fermon on the 12 th day of Oftober.*' 

Hence we may perceive how landed property is guarded 
from being affeded by a devife or bequeft to a charitable 
ufe ; and yet no reftraint is laid on money being bequeathed 
to fuch ufQ. 

VII. Of Codicils. . 

A codicil is a fupplement to a Will, or an addition made DefimtMm 
by the teftator annexed to and to be taken as part of a®^*"^***'* 
teftament; being for its explanation or alteration, or to. 
make fome addition to, or fubtradlion from the former diC- 
pofitions of the teftator. 

An executor cannot regularly be appointed by a codicil, 
yet may be fubftituted, according to the will of the tef- 
tator. 

A man may make divers codicils, and the iirtt is of equal 
force with the laft, if not contradictory to each other* 
Godolph. 1. Swinb. 14, 15. 

The law relating to codicils agrees in general with that Codlclit to 
which relates to wills and teftaments ; like thofe it may be **.!*^^*** 
cidxer written or verbal ; and where it is ufed, for the pur- J^*^^ ^^ 
pofe of devifing real eftates^ it requires the fame cere- mony at 
monies to attend its execution as an original devife -y and^i**» 
the (ame latitude is admitted in its form and publication^ 
when its object is the difpoiition kA perfonal property oxAjy 
as is allowed in an brigii^ teJlamcnU In fome refpe£ls>' 

however, 
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however^ they differ; for though a man can regularly make, 
but one will or teftament, he may make codicils without 
number, and unlefs contradidlory to one another they will 
all ftand. Swinb, 15. ... 

If codicils are regularly executed and witnefled, they 
may be proved as wills, and fo if they are found written 
by the teftator himfelf, they ought to be taken as part of 
the will, as to the perfonal eftate, and proved in common 
form by witnefies, to the hand- writing of the perfon 
making |he codicil, and by giving an account when, where, 
and how the fame was found. 

Where a teftator leaves two wills, and it i^ uncertain 
for want of dates, which was laft made, th^y will both be 
void J but if the fame thing happens in rcfpeft of two co- 
dicils, and the fame thing is given by one codicil to one 
man, and by another codicil to another, they ihall divide 
the thing between them, Swinb. lb. 

Whenever a codicil is added to a will or teftament, and 
the teftator declares that the will {hall be in force, in fuch 
cafe if the will happens to be void for want of the forms 
required by law in the execution, or otherwife, yet it (hall 
be good as ^ codicil, and (hall be obferved by the admi- 
njftrator. 

And where there are two wills of different dates, the 
firft is void ; but a former codicil will be void only fo far 
;is it is contradided by the latter. Ibid., 

So again where two legacies are given to the fame per- 
fon, one in the former and the other in the latter part of 
the fame will, he fliall take only one of them ; whereas, if 
they are given him by two codicils, or by a ^»^ill and a co- 
dicil, they will both be efteSual. And the reafon of this 
diftindion is founded on the principle of a codicil's being 
zfuppUment to the will 4 the eiTential nature of which is 
(unlefs otherwife expreijied) to add to what has gone 
before. 



^ VIII. Duty of Executors and Adminiftrators. 

What 18 aa An executor is a perfon appointed by a teftator, to carry: 
ciwutoiv Jjhq execution his. Will and teftamerit after his deceafe : and 
a devife of perfonal eftate is not looked upon to be of any 
eficfi till the will is proved by the executor. An executor 
cannot give a will in evidence concerning perfonal eftate, 
.without producing the probate^ for it is not a will till it 
; - has 



his received the fanAioii or allowaiKe of the fDirltaal court I 
which court is to judge whether it is a will or no^; and 
the temporal or conimon-Uw courts are hot to look upon 
it as a will till probate be made. ' 

, An executor may be appointed^ either by expreis words How $p^ 
in the will, or fuch as ffaongly imply fuch appointment* Pointed. 
H^ood, Inf 320. , 

For making an executor^ it is not always' neceflary that The wor4 
the word executor be expreiTed ; but it is fufficient, if the "*^^?^ 
teftator's oteaning do appear by other words of. like fenfe ui^tery ne- 
or impoi^t; as if the teftator (ay, I commit sjl my goods to ttOuj. 
the difpoiition of A. B. ; or, 1 leave all my goods, or tho ' 
re/idue of all my goods to A. B. « the likes for inthefe 
cafes he to whom all the refidue is^ bequeathed is thereby.- 
undcrftood to be m^de executor. Szuinb. 247. . 

And the apppintipent of an executor vi^s formerly How fkr 
thought eflential to every will; but,.though it be income efentiai. 
plete wiAout an .ex^ctftoT) it has of late l>een held to be «> 

effectual to all: materia) purppfes. £ Chanc. Rep. iia. 
iZoym. 1282. 

It feeiris admitted^ that th^ king mav be appointed exe- The kio^ 
catorj but as be is prefumed to be lo fur eosaged ^^'^^^-^^ci 
lakjcn up with the public and arduous aflSitrs of the king* executor. 
doo^ as no| to htye kifure to attend the .private concent, 
of any particular, p^rfon, the law^allom him to iiomii^u& 
fuch perfons as he ihall think proper, to t^ike upon them 
the execution of the truft, ag^inft wboni all peribns may . 
bring their alliens y alfo the king may appoint others to 
take the accQunts of fuch executors. 4 /g/?. 33j;«. 
CoJoL 76. , 

Accordingly we find that Kathtrine, queen dowager of 
England, mother i^ Henry VI, who died June 2, 1436, made, 
her will, and thereof appointed Henry VI fole executort 
and that the jcing apptMnted Robert Rollefton keeper of the ' ^ 

wardrobe, ijohn Merfton, andUichard Agreed to execu^. 
the laid will, under the ii^poi^on of die cardinal, the Quke 
of Gloucefter, and the Bithop of Lincoliiy or any two of 
them, to whom. fuch executors (hould aocount* 4 J[nfl^ 

A man may appoint two or more pcifons to be joint How ht 
executors, and- they are accounted; in law but as one pecfon. *^"^ **^°'" 
Such Joint executprsB ihall not be cba^iped by the ads of ^SmkL 
t^eU codapaiyops ^noy further dian for efl^^ actually eqaifi 
9^ pM hands. ' Mm 6m. Cro. Hig. 318. BuV. if two 
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4t Wv^p ttl mntutw$r 8tc: 

' ' ^^inoreexecutdr^jdin in a receipt (iw writing) 

them aAually recetves the money, esich ic liable to tb^ 
vAhAcAs to ereditors^at law, but not as to legatees or next * 
of kin. Salk. 318. 

ff joint executors, by agreement among themfelves^ 
agree that .each fliall intermeddle with a cert^n part of the 
teftator's eftate, yet each (hall be chargeable for the whole 
(to creators) by agreeing to the others' receipts. Hard. 

■ .SM- / . , . .. 

Whoever Is eapabji of making a will, is capable of being 
an executor t and many others, who cannot, make a wiU, 
niay yet be eji^ecutors. Married Women, infants, and even 
tmxBcfl, in- iliifants urtborn,- (legall^f termed in venire. Jh mere) may ^be 
^ts. liiade exeeirtersj thkmghan infentcanndt a£tas executor 
till the age of feVenteen; till which time adminift ration 
; '- riiuft %e erahted' to ibme dther perfon, dtfring fuch infancy 
or itiinorKy. tVentti^. E:i. 342. • ^ ^ • • 
' With Ttfft8t to making a married- woman executrix, 
aCtentibfi Should be liad to the probity of the hufb&nd, as 
the wife in fuch cafe cannot a<^ alone, and if-^e hufbarKi 
conihHt wafta^' the wife will not- be liable: and prevnMis 
lb mJJdng an 6)c^cator, du^ 4ttet1ti6h (hoold bcs had to his 
ptobiity, as well aV bis ctrcumAanc^, :aft great poWer de- 
volves on fckit dn the <eftator'$ death; thifc perfonal eftate 
Vefling in him immediately thereon iirA;^^ y.Caliins^ 
1788. Broime'sekan^Mep. sag.^ ^ " . ^' 

': All things tliat to trtfent etecubr-dc^h afttfr he attains, 
tile age'of fevehtaeen, thaugh before the sigeof twiftnty-^one, 
ifvfb^eacror^ing to the ofice an4 d^y ettto executor, Will 
hold good, and Ihall bind him ; as paying of debts, fuing^ 
for 2iMk recovering' debts, ieHing tiie teftditor*^ goods, 'fffcM, 
Oj^c. of Bk. 2i^i ^t6. €r^ Ctfr. -4^; ijon^jdo., 
Moeff 652. And: ijf-* 'sCd^ ^f* . '^ 

'Analleil, though incapable -of mtdditft "SI if^\y tpacyh^ 
aliexecutorl Ibl 15. troJCafl^. ■ , • -/ ' • ' ' ' 
" An excohfimumedfed; psrfen iikptm^^M executor or 
ftdb^iflrator, fot^by the <exvomnnaiiit<^it&^ h<!Pis excluded 
frooitke b6d^«^ibe«fhiirch, a^idit ineaipabie to* lay out 
the goods ot the deceafed to pious 4ifes. Co. LiL 134^ 

•'StMlto'uptcy ddis' not' inval^ the appointment of the 
«iiEbGiiior; bUt ijie ^urt of Chancilry will appoint a receiver 
^die teftator^M^flSp^^ in order jp prbt^ thetfi 1 as it ^jtlfo 
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wiff upon the appikation of axredifor, if the exerutor ap« 
pearaXobewaftii^ dieiiflets. ^ Brvwn. Ck^Mip* ^6^ , '* 

An a^iniftralior can do nothing before kKtears xkf admi- W^>^ » 
niftration are iijiied, but an execut6r ihay dd iwjny ■^sS^'j^^/^ 
before he ptoVe the trill, as reieafe^ pay or reoeivje deblsy probate of 
aiTentto tegapiesand^emiie lands. 2 BlacL Rep: 6244 :thewiU. 

lAnd if before the wiR be proved, the day occur for pajri 
meiit upon bond made by or to the ceftator, payment mtcft 
be made to or by the executor though no wiH be proyed^ 
upon; the Hbe pain of forfeiture as if the wiD #^re proveiL 
Alfoj an exectttor may, before probate, fell or give awaii 
any of the goods or chattels of the teftator. tFent. Offi 

-E^^^- 34' 35-. V ,. . 

. And the executor,, for goods of the teftator taken fiPdm wbae H* j 
bim, or a trefpafsxlone upon the leafe hnd, or a diftraining *?Jf^^ 
or impounding of goods or cattle, may maintain, before the SasSciT 
wtU be proved adions of diftrefs, or replevin, or detinue; proi^d. ' 
for thefe afUona arife upon the executor's own pofieffion. 
But before the proving of a will, an executdr cannot main* . 
tain a fuit or a6lion of debt, or the like ; and the reafon iS| • 
for that he muft then flieir foith the wiU, proved ander 
the fed of the ordimry. . . -* 

tn genera], am eyecolor is a complete executor before - 
probate to all p«q)ofes but bringing of adtons ; fo that bf 
may releafe an adioTH afllent t6 a legacy/ may be foedi ^ 

may aikne. or otherwtfe intermeddle with the ^oodsr of the 
teftator* Fdr by admimftering (that if, if one doeicbef 
pay debts of the teftator^ or receive dd>t9,' or make aic<tuit^ 
ances for tbem, or deonmb the teftator's ckbts, as exeeii* 
tor. which are a& of adminiftering) the executor hath ac^i- 
cepled and taken upon him the whole admioiftration be^ 
fore the probate ;^ and is therebv entttbd to receive the 
debts due to the teftator ; and ail payments made to^ him 
are good, and^iball not. be defisated, although he fltoold die 
and never ph>veth& wilL< WtrU. Off. Ex. 41. 1 Soli. $06, ] 

307- - . 

As the executor may receive debt$, rekaie debts^ and do EjtecDtor ' 
other ads before the Will be proved ; fo on the other hand may be fm4 
an executor may be fued for ifel)ts of the teftator before the ^^^.^ 
will be proved ; unleft he refufes the executorfirip in due **^''"^' 
manner, fo^; as 'adminirftration may be^ granted^/and there . • , - 
may be fo(»d>ody fuablefor;theitdftatDr'sdeb'tSi -:> w...: 

' Though'a pei^h is apipbtntedan executor by a fHH; te Ped^h a^' 
canttot be compelled toi undertake the; exeeuficnrftnp a^hsfft^o'^^o^ 
^ipeUnation, unlcls he has, after the dc^th of the teftator, ^un^^'SL 
G a meddled ~ 
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the Qffiee of meddled with the goods as executor 5 for then he is not 
«««ctttor. . ^^jy j^ j^ compell^ to perform the office of an executor, 
V but even if he Ihould refufe fo todoy his refutal would 
then be void, and he 'fhould be charged as executor; and 
therefore if the executor named in the will is refolved not 
to a£l) but to refufe the executorlhip, he muft be particu- 
larly careful th^t he does not adminifter the goods of the 
deceafed as. executor; for if he has once adminiftered as 
executor, he may at any time after be compelled to un- 
dergo the burthen of thatjoffice, and may be fued as fuch, 
' by die creditors of the teftator, though he cannot fue any 
perfbds debtors to the teftator, until he proves the wIH, and 
which he muft then do in his own defence.; . 
** aS a refiifal to take the executorfhip, by word of mouth 

vend and "' ^79 ^^ ^^' fuAcient ; it muft be entered and recorded in 
reco{fied. the ^cclefiaftical court. 

Whai: aas A perfon,is faid to adminifter as executor, fo as thereby 

aaacw°t^ to be compcUcd to acccpt the executorfliip, When he per- 

aoce o/the forms thofe aSs which are proper to an executor, as by 

executor* paying the debts due from the teftator, or receiving any 

^'P* dents due to him, or giving acquittances for the f^Mne, with 

other fuch like ads; but generally vi^hoever, as a mere 

trefpafier, takes pofleffion of any dr the goods or eftefibs of 

the teftator, and converts the fame to his own ufe, and not 

to the ufe of the teftator fas to the payment of his* debts 

or legacies) does not admmiftcr asex^culor. . The moft 

fafe courfe, however, is not to meddle at aU, but to refrain 

entirely from v any difpofition whatever of the teftator^is 

goods. Yet even where a 'perfon* has pot meddled with 

the goods of the teftator at all» and: is therefore not com-^ 

pellable to accept the executorfliip, yet if a legacy is left 

to him as executor by the will, he maybe compelled either 

to a(l as executor, or on refufal to lofe his legacy.*^ 

A Bcrfoft ^"^ ^^ "^^y take time to confider', and the ordinary may, 

may ttke }n the meantime, grant letters to any difcreet perfon, to 

time to COB. colled in the effefts of the deceafed. Cro. Eliz, 92. This 

^^^^* makes him neither executor nor adminiftrator, his only 

i ' bufinefs being to'keep the goods in his fafe cuftody, and do 

other ads for the benefit of perfons'entitied to the property 

; of the deceafed. 

Hew far ai> Thc law fubjeds the executors to every perfon's claim 

executor ^nd adion, which he had againft.the teftator, except a$ 

' yeprei^ta tO tltefpafs ti et arwis^ &c. cKMnmitted by the teftator ; for 

the teftator. ^jjj^j^ r«fon tibc cxtcutor is (aid to be the teftator's 



aiSgnee, and to reprefeht the perfon of the teftator : but for 
the perlpnal wrongs done by the teftator to the perfen, or 
goods, &c. of another, the executor doth not reprefent 
him '; becaufe (^rfonal a£tions die with the peribn. C#. 
Lii.^og : 9 iLp. 89. 

The danger of an executor's fuftaining detriment or l<Js 
by taking upon him the executorfhip, will chiefly ariife' 
from the infufficiency of the teftator's goods and diattels 
for fatisfyine debts and legacies^; efpecially if he is not 
careful in .^ferving the rules and orders for paying the 
fame. 

When the teftator's goods and chattels are not fufficient Dangers at- 
to pay his debts and legacies, there are divers wsnrs whereby Sd*"^t?* 
an executor may endanger his own eftate, and (ufajedl it tOoffi^of * 
anfwer damages; as, i. When he beftows more upon the executor.* 
funeral of the deceafed than is proper, and for which a very 
finall fumi feems to be allowed asainft creditors. 2. When 
he pays legacies in money, or attents to legacies before the 
debts are paid, and has not enough befides to pay th« 
debts. 3. When he does not pay the debts in due«order» 
but pays them firft that he fhould pay laft, and he has not . 
enough to pay them all, 4. When he reteafes a debt or 
duty due to the deceafed betbre he receives it; or, when 
the goo(is of the deceafed being taken from him, he re* 
leafes to him that takes them .the adion whereby be might 
have recovered them. 5. When he fells the goods of the ^ 
deceafed much under value,- efpecjaliy if it be with coving, 
as, to bis near friends, to his, own ufe, to have money under 
hand, or the like; but otherwife to fell them under value, 
efpecially wh^n he cannot conveniendy make more of 
them, is no wafte. All thefe, and fuch like ads as thele, ^ 
are faid-to be a wafte in an. executor or adminiftrator; and 
being dilcovered againit him by return of the {heriff, it will - 
produce this eiFeA, to make the executor or adminiftfator 
chargeable for fo much as he hadi mifemployed and wafted *. . 
«k ioiiis propriisy that is, of his c»vn proper goods : fo that > 

any creditor: may charge hiovfor the debt due to him from 
the teftator, as fpr. hi& own proper debt, and for fo qfiuch 
the execution ihall be made againft him upon his own 
body, lands, 4nd goods ; and yet fo.as one executor or ad- 
miniftr^tor (haU not be charged for the wafte of another; 
for if thfece be many executors, and one of them only doth 
comnlit the wafte,.he bnly iball be puniflied for thewafte* 
Mh wbrn t\if» fixeciujtprs j^in in an acquittance^ but:anly 

•j :;..*' , " , ' * we 
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one receives the money, both are chargeable fc^ it* . i Pt 
Will 141. Sh€p^ Touch, j^tk Edition, j^62^ 464. Salk\ 318. 
JLdwdafs^ 2064 
Creditor If a creditor confiitutes his debtor his executor* it is. a 

J^^J^*^ releafe or difcharge of the debt, whetheft: thr executor a£l 
Mectttor. , or not* provided; however, there be aflets fufficient to pay 
the teftator's debts ; for though the difcharge of the debt 
iha)l take place of all legacies y yet it would be' unfair to de- 
fraud the teftator's creclitors of theic juft debts by a reteafe, 
which is abfolutely voluntary t Biaci. Ckmt^ gti , 
DeUor ap- A debtor may make his creditor executor, and in fuofe 
^.^"S^ cafe the executor may retain ib much of the teftaioir's 
twvv. ^' aflets, as will (atisfy himfelf ; but this muft be underftooA 
where his debt is in an equal degree with other creditors^ 
jfbr if he he a fimple €bai!ra£t creditor, he cannot retsiin 
againft a creditor by fpecialty^ or any oth^r of a fuperior 
nature. Plow. 185. Godolph, 115, tSalL 304. Cro.Car. 

: So if adminiftracion be gr^mted to a creditor, be may re«« 
tain fo much of the intetete's affets, as will fatisfy him*. 
felf; butthi&^alfo muft be underftcmd as to* creditors iif 
equal degree. Godolfih. 11^, .Of. ^f Ex: 

Where a man makes two execiitdrty and dies, and one 

of them ^oves the will in the name of ftem both,, withoot 

the confait of the otheri yet this isnot any adminiftration 

by him who refufed the executor(hip,. but he may plead to 

9By adioh brought againft him. as executor, that he never 

was executor; fol- neither the will or probate make him 

{b^ if he doss not adminifter. 

Executors When ail the executoffs named in the wiU refufe to a£fr, 

'a'^the ?- ^^ biflicff of the diocefe or ordinary may commit admi- 

&op nuty^" niftration, with the will of the deceaied annexed ; and in 

commit ad- fuch.<iafe the perfen to. whom this adminiftraty>n is granted 

"^SIa*"^^* called the adminiftrator of the deceafed with the will 

^iju^J' knncxedy and msqr adminifter the goods; and bis ikity is 

aex6(U then Very fimilar to that of an executor. This, authority 

of the adminiftrator, and any aA done by him in piirfoance 

of it, is go6d and eiFedtuat in hw,\ till the executor uodar- 

takes the executorfbip, atid prov^ the wiU ; as it is &td 

be may even then do; and that' in fuch cale the ordinary 

may afterw^v^ revdce the aibniniftratioil : but the ovm« 

nary camot certaiidy repeal an aiiminiflTation ac fais j)lea« 

' fure ; and the rule wi^ i^^ptSt to this ieem» lo b0, 'that in 

/ adminiftr^tioamajF be vepesiedi although MMf bitraiily? yet 

-'^ whem 
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there fltall be juft caufe for fo doing, of which the Courts 
of law are to judgej as if the admtniftrator ihould'happe^ 
to become infane, itifolvent, or the .like.' And fo if the 
perfon who is hext of Icin, at the time of the dcith of the 
inteftate, happens to be incapable of adminfftering, ^ 
reafoii of any legal impediment, (attaint or excommanriciir 
lietn for example) and the ordinary commits adminiftratron 
to another ; if the next of kin afterwards becomes capable, 
the ordinary may repeal fuch adminiftration, ynd commic 
it to the next of Jcin. - 

-If a man makes his will without appointing atiy cxecii- Will imiu 
torsji or the executors named are unknown, ' and cannot b^ t>«^*c«p- 
found out, or are incapable of adirig, or djfabled from J^ttwro^* 
being executors ; or In cafe the executor jis dead before the ton. 
teftator, or dies after the tcftator apd before proving tb6 
will; in all thefe cafes an adminiftration muft be grai1te(f 
by the ordinary, with the will annexed, to the perfon to* 
whom thereiidue is bequeathed by the will, and if this* 
perfon were the deceafed executor, then tp his executor , 
0* perfonal reprcfentativc. If there were np dfcvifeof the* 
refidue, then to fiich peifons as would be entitled to / 
adminiftratiot) Iti 6ife there had been.no will : In thrs latter^ 
cafe oip dying without anywilA iflminiftratioh ihUI bc^ 
gtaated to fiiteh pcrfons as are appointed by the *tbveral^ 
Aatiites, and who thofc perfons aire we will imipediatel/' 
proceed to explain; firft obfcrving/ tfiat in all cafts'(except' 
where there is a controverfy depending \vhether thetre 1^ k' 
v/M 'or rt'otj) the ordinary rtia)r be fcbijipelled to ^rant admi-r ' ^ 
niftration to the perfon who is -entitled to" it; and that if ^ ,,^ 
be refafes, a writ of mandamus- wiH be granted by the , 

Court' of Ring's Bench, - commanding him to grant ft^- » 

though the- pOTpn entitled to adttiiniftration . may it lit' *• '^ 
l^eafe^ tdlife ter take it upon him, and the ordinary has no ' 
powetwhatever to compel -hitn' to "accept it. ' 

The Itrft i(h'm^ necefiai^ For. ah'execiitor to do i& tb^xacutor m- 
bury thetieceafed, in a mahner fuitable to the cftatc which ^"T ^ 
he leaves behind. ^ Nttejary fcinerial expences are allowed ^»*'®'* 
in preference to ^1 ' other^febts and' qharges ; hut if (|he ' 
executor or adtttintftfator .j^e«i^v^gaht in the ftmeral, it' 
is a fpecies, of wafteoF the eSbds bfthe deceafed, which ' 
\st is .not JuiMed ifl|» and WhWh fhall only be pre) uncial top 
Mmfdf, aiidhbt'to the ci^ditorsbr legatees of the de« . 
ceafci ■ ^ "-''•« •'• '/'."'.;' 

- Ills licxt duty is to prove the VfiB of the (fcccair^ 

/ which*^^ 
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which ini|ft aUb be done by the adminiftratory if there ii 
any.will^ and where the adminiftrator is appointed during 
the minofjity or abfence of an executor. This is done 
either in common form^ which is upon the oath of the ex- 
eciitor or adminiftrator .faimfelfv and of the witnefTes to the 
will, before the ordinary or his deputy ; or in cafe the v^-^ 
lidity of ^he will happens to be diiputed, then it is proved 
in a more folemn form of law. In .this laft cafe it is re-- 
^uiiite. that all fuch perfons as have any intemft in the 
eftate of the deceafed) that is to fay^ his widow and next 
. of kinj^ to whom the, adminiftration of his goods ought to 
be committed, if he had died without will, muft. be cited 
pr funimoned to be prefent at the probation aod approba* 
tion of the will, in whofe prefence the. will is to be exhi<* 
bited to the judge, and a petition to. he made by the party 
who produces the will and demands probate of it ; then 
the witneflies to the will, and others if neceflary, are re-^ 
ceived and /worn accordingly, and are all examined prir 
tately and: feparftely, ^t only upon the allegation or 
articles, made by the party producing them, and who re-, 
quires the probate to be granted him ; but alfo upon inter- 
rogatories or queftions in writing put to them by the ad- 
verfe party fummoned for that purpofe; and the depofi- 
tions'of the witnelles thus taken are then cooimitted tm 
writing, and afterwards publifhed; ,and if the proof is (uf- 
ficient, the judge, byh^s fentence or decree, pronounces 
for die validity of die will, and a. probate thereof is ac- 
t corclinglv grapted to tht perfon requiring it. Szoinb. 448. 

Vd/^Mu 1301. Godolph. 65. 

Wt reafen Th\% manner of folemidy proving the will is ufed for the 

Se'^r* greater fecurity of the executor, as if the will is at firft 

iiicauiy* only proved in common form, the widow and next of kin 

of the deceafed may callqn the executor afterwards for this 

folemn .proof, when perhaps the'witnelTes to the will are 

^^' dead, s^nd niany difficulties may arife to him. It is alfo 

^ uifualt when the executor ha^ any confiderable part of the 

«ftate and eiFeAs left him, to prove the will thus folemnly 

in tli'e, firft Initance, and which the executor may always da 

at his own will and pleafure, citing the" widow and next 

of kin in particular, and all perfons pr.etending intereft in 

gj;neral^*and then the will can never afterwards be di& 

pHted, If, ^however, the will is proved in como^on form 

only, but remains undifputed for a certain number of years^ 

(iti^fiud tiiurty years art occefbry) i\$ validity caoootthea 



ht called in queftion ; but it (hall be fuppofed to have been 
folemnly and inconteftrbly proved at iirft. 

When the will is proved, the original is to be dcpofitcd ^f^^t pro- 
in the regift^y of the ordinary before whom it is Proved ; ^.^^'j^^Jl^ J^*- 
and ja copyi of it in parchment is made out, together with poficed in 
a certificate of its havin|bcen proved, under the feal of the the regiftry 
ordinary, and delivered to the executor or admirtiflrator, **^**°'^^' 
all which together is commonly called the probate. ^ If "*'^' 
there is no will, the perfon entitled to be adminiftrator 
muft take out letters of adminiftration, which are alio 
given under the ordinary's feal, 2ind by which a power like 
that of an executor is veiled in him to colled and admi- 
nifter ; that is, to difpofe bf the goods of the deceafed ac- 
cording to law, and he then takes the oath, and enters into 
a bond for the faithful performance of his truil, in pur- 
faance of the ftatute of 22 £3 23 C IL 

If all the goods of the deceafed lie within the fame jurif- 
di£lion, the probate is to be made^ or adminiftration taken 
out, before the ordinary ; but if the deceafed had goods or 
chattels to the value ^Jive pounds in two diflind diocef<<s - 
<3t jurifdidions, then the will muflbe proved, or admihi- 
flration taken out before'the archbifhop of the province in 
which the deceafed died, by way of fpecial prerogative. 
Whence, fays Sir W. Blackflone, the offices where thb 1 

validity of fuch are tried, are called prerogative offices. ^. 

Five pounds \ti thofedays were equal to about yoL of otfr 
money. 2 Black. Com, 500. 

The executor or adminiftrator fhould immediately pro* To make •« 
ceed to make an inventory or catalogue of all the perfon^l »nv«»fy« 
eflace, goods, and efFeAs, of the deceafed ; as well thofe 
in his pofTeffion, vrz. ready money, money* in the fund^ 

Sdods, cattle, ftock on farm or in trade, &c. As alfo a>L - 
ebts owing to the deceafed, and all fecurities for moneys 
and other valuable property whatever ; which inventory 
the executor or adminiftrator is to deliver into the br- 
nary, upon oath^ whenever it fhould be lawfully required. 
This inventory fhould be made expeditioufly and accut* 
cately, in orde/ to fhew what ffie&s of the deceafed he in 
faA ever has the pofTeffion of; as on negledt of fo doing 
he is liable to be charged with the payment of all debts 
and legacies, and fubjeas himfelf alf6 to the imputation of 
having embezzled the eflate of the deceafed. In this in*'* 
yentoiy, the executor is not to fnclude the necefTarv weaf ing 
tppard Qf the widow {ifany)i ihe being entitled cone* 
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tain that, and alfo fuch watches, rings, and jewels, as fbfe 
ufed to' wear in her hufband's life-time, and as are undii. 
' pofed of by his will : thefe are . called her paraphernalia, 

, and (unlefson a deficiency in the hufband's eftate, in which 

cafe they muft be included in the inventory) are not liable, 
however valuable they may be, to anfwer his debts', and 
are to be referved to the widow in preference to -all lega- 
cies. It has. even been determined, that a hufband cannot 
' by his will difpofe of ijiich jewels of his wife, as are fuic- 
able to her rank and fituai^ion. 
Goods and The inventory fhould alfo fpecify the value of the effefts., 
bc*va!ucd! *'^^"gh ^^^^ '5 not binding on the executor or admini- 
firator, nor is it very much regarded at the common law; 
for if it is too high, it fhall not be prejudicial to him; and 
iCit is too low,.he (hall reap no advantage from it: but the 
real value of them is. to be found by a jury, whenever it 
may come iii queftion, 6n any difpute whether the exe- 
cutor has fully adminiilered, or has any eiFeds left in his 
hands, or not. The time for exhibiting this inventory to 
the ordinary is left entirely to him. 
The execu- . The executor's oath, previous to obtaining the probate, 
tors oath, j^ ufually in this forqa : •' You (hall fwear that you belieye 
** this to be the true laft will and teftament of A. B deceafed : 
,^,. <* that you will pay all the debts and legacies of the deceafed, 

■^^ «< 33, far as the goods (hall extend, and the law (hall bind 

''.you; and that you will Exhibit a true, full, and perfeft 
*< inventory of all and every the, goods, rights, and credits 
i ^ of the deceafed, together with a juft and true account, 

•* in the regiftry of the court of , when you 

** (hall be lawfully called thereunto." You alfo fwear, 
^that you believe the whole of the goods, chattels, and cre- 
*<lits, of or belonging to the faid A, B. at the time of his 
death, did not in value e^^ceed the fum of /. ^ So help 
«« you God." 
To get!n . - The executors or adminiftrators are, with all convenient 
all the tf- fpeed, to colledk in, as foon as they conveniently can, all 
^^^ the goods and chattels fd inventoried. ^ 
I«^al afleu. The payment of debts, according to their priority, ap» 
plies only tg legal aflets, that is to fuqh eiFe^s of the te(^ 
tator as can be recovered in a court bf law. 2 Atk. go. 
Efluiubie Equitable a(rets are fuch as are recoverable Only in a 
aifets, court of equiQ'. 

Order df /^ The ^x^cutor or adminiftrator is to pay the debts of the 
jayincnt of Jccetfcd, according to the rules of priority cftabliihed by 
***"• . ^ law. 



law, 'for othcrwifc if there ihould be a deficiency of affcts, he 
wiJl be compcHed to ^nfwer thofc of a higher out of his 
own eftate ' 

id. He is tddifcharge the funeral charges, thecxpcnce Funeral ex.. 
of proving the will, and other necelTary expences incurred pcnces. 
by the execution of his truft. 

2. Debts due' to th^ king on record or fpecialty* i Jnd. Debts to the 
J 29. • ^ . - • ^'"«- 

3. Debts required hy particular ttatutes to 'be preferred 

to others, ^ 

Thefe are principally forfeitures for not burying in 
woollen, by 30 C Ily c. 3. ; money due from overfcers of 
\he poor for rates, by the 17 (?. //, c. 38 : and money due 
to the poft-office for letters, J)y 9 Ann, c, 10. 

Debts due by the evidence of a court of record, as judg* Debts oa 
ments (if properly* docquetted according to 4 and 5 W^. &* J^<ignacnt% 
Af. c. 20) J ftatutes and recognizances ; or thofe rerog- ^' 
nized by a decree of a court of equity ; and alfo debts 
4ue oh mortgage. Cro. Car. 363. 4 Co, 63. 3 Pctre Wil. 
401. 

Debts due to individuals on fpecial contrail, as debts du« 
on bond, or other inftrument under feal, and alfo rent in 
arrear. Wtntw, c. tz. 

Special bail i$ nOt required of admintftrators or execu- Special balf 
tors, in any adion brought. againft them for the death of the ^^^'p^'^!^ 
kiteftate ; except where they have wafted the goods of the tratow w 
deceafed : nor {hall cofts be had againft them. Cro^ execu.toik» 
JE/w. 503. Ydv. 168. 1 Salk. 207. Not even on a writ 
of error where judgment is affirmedi Where an adminifc 
trator is plaintiff, he^ mUft ftiew by whom adminiftratioii 
was granted; for that only entitles him to the action; but 
it is not necefiary that a defendant Ihould. t Luiw. 3bi, ^ 

The adminiftratpr is compellable to prefer debts by fpe- 
cialty due to individuals^ to debts of a lefs' degree, only fo 
far as he has legal notice of them ; but debts on record he 
muft take notice of at his peril. 2 Bac, Air: ^2* 
' Debts on fimple Contraft, as debts arifing by mere ver'i 
bal promife, or by writing not under feal, as notes of hand^ 
is^c, ; and amongfl; thefe wdges due to fervaAts ate to be 
firft paid, t Rdll. Abr: 927. . :: 

But if no fuit be commenced againft an executor or all 
admiiiiftraix>r, he may pay any ohe creditor of equal degree 
Ihe whole debt, though there (beuld be iilfitffiirietit i^main-^ ' 
•J Ha iiTg 



0z 9Diitp of €tttumi$y &c* 

iiig to htx${y the reft ; for till fuit comoienced, he has no 
legal notice of the debt. JDy. 32. 2^Lto. 6o. 

And on the principle of the peffonal eftate being the 

proper fiind for payment of debts, a mortgage made by the 

CeftatQi: muft be difcharged by the executor or adminiftrator 

out of the perfonal eftate, if there be fufficient to pay the 

reft of the creditors and legatees, for the mortgage muft 

have increafed the perfonal eftate to that extent. 2 Coxj 

r Pe^re WiL 664. a Btqu^. Ch. tUp. loi. 

B^tectttor Ainorig debts of equal degree, the executor or ^drnini^ 

Smfetfhis ^^^^'^^ ^"^ P^y l^inifelf his whole debt firft, by retaining 

whole debt ui his^ hands the amoynt of his debt. But he is obliged to 

firft; pay all debts of a higher As^ture before he can retain bi5 

oVtrn of an inferior bne ; beiQg only allowed this privilege 

but jnot Ml againft fuch as have no better fecurity than himfelf. But 

w/owrt ^ ^" CHtecutor of his own wrong is not allowed to retain ht$ 

1/ypng, own debt, for this might tend to encourage creditors to 

ftrive who fliou Id firft take pofleflion of th^e goods of 'th© 

deccafed, and would befides be taking advantage of his 

own illegal ad,,which is contrary to the rule of law. If a 

Creditor Appoints one who is his debtor to be his executor, 

the debt is difcharged, whether the executor ads or not j 

provided there are efteds enough befides to pay all the tef- 

tator*s. debts: for though this difcharge of the debt ffiall, 

i - in this cafe, tal^e place of all legacies, yec it would be unfair 

to defraud the teftator's creditors of their juft debts, b^ya 

|:eleafe which is abfoluCely volunury, and without, any con-. 

fideratiop. If no fuit Is commejnced againft the executor 

or adminiftrator (or any debt due^ from -the decea&d, he 

may pay aoy one creditor in equal degree his whole debt| 

though he (hpuld in confequepce have nothing left for the 

reft;, for without; a fuit commenced, the executor or adn 

miniftrator has no legal notice of the debt, ^except debts 

du^ PA record, which he is bound to take notice of without 

fuit.) 

If a teflator is greatly iqdebted. and theeffe<fts are not 
fufl|cijent tp pay every one their fu^l demand^ and the 
execjutbr is defirous to be rid of the eftate, but is afraid . 
©f many jdifputQS. and controyerfies for priority amoi^g the 
creditors ; his fafeft way is to file a bill itx Chancery againft 
all the creditors ; ia order that tbj?y ^ay, if they pleafe, 
conteft each other's debts^ and diipule wbp ought to.b« • 
preferr<xl v^ p<^y<mni]i aod. oa % decr^n pbtaij^c^^i. the exeir 

cutoy 



cutor wiU be fuUy juftified in paying them acjcording to:thcL 
directions given thereby. 

When the debts of the teftator or inteftateare difcharged^ Legadei 
the legacies are next to be paid by the executor &> hx as h|9 
afiets^ will go. 2 Vern. 4^4. 

Legacies are to be. pakd^after debts ; and wbene there is Ugaci^s to 
no time lioiited for paying a legacy, the executor has one ^p^'^^ ^^ 
year after the teftktor's death for paying it. It is held thajt *^^ '**^^' 
the fiatute of limitations is no hair to a legacy^ although it 
may have been due. twenty years before demanded* 
. With refpeft to legacies the executar cannott as in cafe Ug«tecs 
of debts,, give himfelf the^irrference. a P. H^iL 25. fJlTncc?"^ 

A legacj is a bequeft or gift of goods, ponrj, or chat* a legacy 
tels, by will or teftament ; and the.perfon to w^om it is defined. ^ 
given is ftyled the legatee, which every perfon is capatiie 
of. being unle(s particularly^ difabled by the common law or 
ftatute^ as before-mentioned. 

This bequeft, being of goods and chattels, vtffts iirthe 
executor, and the legacy is no^ pcife^i without his afient ; 
for if I have a general legacy of 100/. or zjpicific one of 
9 piece of plate, or hcvfe, or the like, I cannot in either 
cafe taice t^ but without the cgnfent of the executor, whofe 
bufinefs it is firft to fee whether there is a fufficient fund 
left to pay the debts of .the uftator, to which the >per(bnal 
eftatc is always liable. And if there be a deficiency of 
Mfcts^ aU the general legacies ffaall abate proportibnably^ 
in order to pay the debts ; but a fpedjic It^kcy is not to 
dbate or allow any thing by way^ of abatement, untefi 
there are not fufficient vnthout it^ Sb upon the fame prin<^ 
ciple, if the legatees have been paid their legacies, thef 
are afterwards obliged to refund a ratable pars, if debts 
ihould come ia more than fufficient to exhauft' the refidut 
of the eftate, after the legacies paid, Co^ lib. 111.2 Mackh 
Com. 512.- , : ) . . . t ' > ^ 

A fptecific legacy, fays Lord Hardwick^, iS' a bequeft What is • 
^ a particular chattel, fpccifically 4iefcribed aod <^^^"* J^^*^'^ 
guiflied from all other things of the fame kind^ of (in ^^kga^V 
other words) an individual legacy. Money therefore, if 
fufficiently diftioguifhed) may- be the iubjecli of aipecifia 
bequjeft^ as, money in a certain cheft.-— So cf ftoc)i.*-^o 
a beqvleft of part of a ipecific chattel may be equity % ^ 

4>ecific. legacy. <On the other hand, a mere bequeft of 
^uaniiiyt whether of money or any chattelj^ is ^g^erallt^ 
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K&cy, as of a quantity of ftock, and where the tcftafot 
has not fuch ftock at his deaths it is a diredion to the ex- 
ecutor tp procure So much ftock for the tegatee« - i^. WiL ' 
540/4/A.Ei. 

Perfonal annuities given by will are general legacies, 
and a de¥ife of an annuity for life charged on the perfonal 
cftate^ were there is a deficiency of aUets; ihatt abate ill 
' proportion with, the other legatees. Atk. 693. • 

A fpecific legacy has in fome refpeds the advantage; and 
, in others the difadvantage of a general legacy. As there 
is a benefit one way to a fpecific legatee, that he fhall not 
contribute* fo there is a hazard the other way:- for in- 
ftance, if fuch fpecific legacy (being a leafe) be evifted, or 
(being goods) be loil or burnt, or (being a, debt) be 
lofl by the infolvency of the debtor, in all thefe cafes fuch 
fpecific legatee (hall have oo contribution from the other 
legatees, and therefore (hall pay no contribution towards 

Where one feized in fee owes debts by bond, and de- 
vifes lands to the heir, in tail, and g;ives feveral legacies, 
after which he dies, leaying/the heir his executor; the heir 
4vith'tl;ie perfonal eftatc pays ofF the bond debts, by which 
means there are notaflets to pay the legacies ; the legatees 
bring their bill, praying to fland in the place of the bond 
creditors^ and to be paid out of the land devifed to the 
pideft fon. The court held the legatees to be without re* 
medy, the land being (fpecifically) deVifed in tail to the 
• hei'r^ o^erwife had the land defcended to fuch heir in fee. 
So though the court will marfhal the afTets in favour of a 
fimple contra^): creditor, and (generally fpeaking) in fa- 
vour of a. legatee, yet where wch legatee is a pecuniary 
one, be will not be relieved by being permitted to come 
Im the place of bood«credi.tor$ upon liie land in the hands 
, ®f a devifee thereof. JP. f(^iL 201, 678, 204. 

Where day of payment is pai!l:, the penalty of a bond is 
i .the film due at law, but where the day of payment is not 

^ ' com^ the fum in the condition is the debt, and the exe- 
cutor cannot cover the, aflets any farther. . The Bank of 
England u. Motriut widow. Annually $34; 
, A -4^cific legacy is t^pt tobe broken into \n order to 
make good a p^umary one 4 much lefs fhall pecuniary le« 
|atees, op a deficiency of ailets, have any remedy Tor their 
legacies a^ainft a devife of land, -^ 

T)>c court wifl marfb^ afT^ts in favour of legatees, where 
'V = fpccialty 
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^>ecialty cirditors exhaiift, a^ againft the heir in refpeft 
cf eftate defceilding ; and againft a refiduary devifee, but 
not againft a fpecific devifee. Haniy v. RoberiSy Ami; 
Rep, 127. 

It is faid to be a general rule, thtt if the legatee die be- Legatee 
fore the teftator, the legacy wUl (.unlefs the contrary be ^^^^^^ 
cxpreflTed) be/i lapfed legacy, that is, will be loft^ and fink 
into the refidue of the teftator's eftate ; and this is more 
particularly the cafe, in favour of the heir, where ^t is 
charged upon si r^leflate, t Aik, 50. 1 Pecu IVit. 601. 

But there are many exceptions to this rule; and where- 
ever it can be collefted from the expreflions or general 
import of the will, that it was the teftator's intention to 
make it a vetted legacy, it will be fo, and go, in c;ife of 
the death of the legatee, to his perfonal reprefentatives. 
1 Petre WiL 457. Co, Lit 237. 

The fptritiiariooiiit, *nd Court of Chancery, are the jn wlut 
courts where legacies are iiied for, the latter exercifing a ^^^ ^«?^ 
concurrent juriwi<aion with the former, as incident to fome ^^J' ^^^*^ 
other fpecies of relief prayed by the complainant ; as to V 
compel the executor to account for the teftator's efFefts, 
or to aflent to the legacy, or the like \ and a bill may bd 
filed in the Court of Exchequer for ft legacy. 3 Black. 
Com* 98. 

Befides thefe bequefts made by a man's laft will or tef* 
lament, there is alfo permitted another death-bed difpo- 
fition of property, which is called a difpofition caufa mortis^ 
i« e. in contemplation of death ; which is where a man ia 
his laft ficknefs delivers, or caufes to be delivered, to an- 
other fome goods, &c. to keep in cafe of Us deceafe. 
^ Black, Com. ^t^. 

. Where a bond for 100/. was given by one Spackman Bondtncalb 
to Sarah Bailey, which Sarah Bailey delivered to the de- of dcitW 
fendant, faying, " In cafe I die, It is your*8, and then you 
'* have fomething/* . Sarah Bailey died inteftate, and her 
adminiftrator brought a bill to have the bond delivered up. 
By Lord Chancellor Hardwicke : This is a fufficient donatio 
caufa mortisy, or gift in ca/i of deaths to pafs the equitable 
intereft of this bond upon the mteftate's death. The ^ef- 
tion in this cafe was, whether the nature of the property 
was capable of being fo given. His Lord(hip held it 
might, as well as a fpecific chattel ; though no legal pro- 
perty pafled thereby, nothing Mlt the paper, a bond being 
evidence of a debt ; and the mtent being to givt the dtbu 
% ask 
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not the paper, be held it a good dosation mcrtis catt/a^ 

f omparing it to the property which pafled by affignmenc 

qfaihoafit which p^lfed nothing in point of law^ and the 

affignee muft make ufe of the other's name for recovering 

on' it. 3 jiiA. 2 r4» ^ 

kecelpta fye But in the cafe of Ward and Turner, it was held by 

^udi-fea Lord Hardwicke, that a delivery of receipts for South-fea 

! annuities was not fufficienr, though there was ftrong evi« 

dence of the intent ; and that itcould not be done with* 

out a trasisfer, or fomething amounting |^ that. 2 Fczey^ 

431. 

Bonds, drafts upon a banker, bank notes, and bills pay- 
able to bearer, have been held to pafa by this mode of dif* 
pofition } but promiiTary notes or bills of exchange, being 
payable at a future day, are chofes inaAion, and cannot 
pafs by delivery. 2 Vtz. 431. ^Peerji WiL 357. 
Stt^Ius to When all the debts^ and in c^fe of any wtH, all the le- 
be paid to gacies given by fuch will are difcharged, the furplus or 
^ary ic- refidue.muft be paid to the refiduary legatee, if any is ap* 
gAcce. pointed by the will. And if no refidtiary legatee is named, 
it was long a fettled notion that the furplus devolved to the 
executor^ for his own ufe, by virtue of his executorfhip. 
But whatever ground there might have formerly been for 
this opinion, it is now to be underftood with this reftric* 
/" tion; lih^t although where the executor has no legacy at 
ail given him by the will, the refidue, after payment of 
debts and legacies, (hall generally be his own, yet where- 
f vef there-is fufficient on the face of the will, (as where 
the executor has a competent legacy bequeathed him foU 
Ws croi^)le) from which it may be implied that the teC? 
tatbr did not intend his executor Ihould have it, the refidue 
of the eftate thiis undevifed (hall be diftributed among the 
' „ , \next o( kin to the teftator; the executor then ftanding 
>^pon exaSly the fame footing as an adminiftrator ; who is 
in all cafes where there is a will bound to diftribute the 
refidue, after payment of debts and legacies, among the 
. fiext of kin to the dectafed ; and where there is no Will, 
the whole efFeds of the deceafed, after payment of his debts^ 
are ^ be diftributed in the fame manner. 
^ By law the appointment of an executor vefts in him he-f 
ne%;ially all the perfonal eftate of the teftator not other* 
wife difpofed of; but wherever Courts of Eqyity have 
feen, on the face of the mll^ fufficient to convince them 
&at xhe teftator did .no( intend the executox to lake liie 



furplas, they have turned the executors into truftee^ for 
thofe on whom the law would caft the furplus, in cafe of 
a complete inteftacy, u e. the next of kin ; as where the 
executors are expreTsly called executors in trufiy or where 
any Other expreffions occur, (hewing the o;ffice only to be 
intended them, and not the beneficial intereft. 2 Fern. 99: 
2i Aii, 18 : 2 Bro. C R. 634. So where there is a reii-> 
duary claufe, but the name of the refiduary legatee is not 
inferted. 2 Fez. 91, 495. Or where the refiduary legatee 
dies in the life-time of the teftator. Ami. 769:^3 Bra. 
C. Rm 28* 

So a pecuniary legacy to a fole executor aiFords a fuf* 
iicient argument to exclude him from the refidue ; as it is 
abfurd to fuppofe a teftator to give expr^fs a part of the 
fund to the perfon he intended to uke the whole. 2 Fern^ 
676. pee Cox's Edition of P. Wm's Reports^ voL I. 

p* &50- «• 

In all legacies which are vcfted on the teftator's death, Intereft du# 
though payable at a future day, where they arc charged on onJ«sac»« 
land, or conflft of money in the funds, both of which yield ^'*^^* 
. an immediate and conftant profit, intereft (hall be paid on 
them to the legatee from the teftatpr's death to the tirfie 
of payment. But if the- legacies are chargisd only on the 
peribnal eftate generally, which cannot be immediately got 
- in, they (hall then carry intereft only from the end of one 
year after the death of the teftator; which time the exe- 
cutor or adminiftrator Is allowed to fettle his affairs in. 

When a legacy is given to one conditionally only, as in 
cafe he do or omit any particular ad, the legacy is not due 
or payable until the condition is perfornied ; and therefore 
if the legatee dies before performance of it, the legacy is 
in general extinguifhed. 

It has been determined, that where a legacy is devtfed where ao 
generally, and no time aicertained for the payment, and ^^^f}^ 5^ 
Che legatee be an mfant, he ihall be paid intereft from the the payment 
firft year after the teftacor's death ; but if the legatee be of of a legvy. 
full age, he (hall oniy have intereft from the time of his 
demand after the year ; for where no time of payment is fet» 
it is not payable but upon demand, and the legatee (hall 
not hive intereft but from the time of his demand, except * 

he be an infant, to whom laches or negligence is never 
imputed. But where a certain legacy is left, payable at 
a day certain, it muft be paid with ihtereft from that day. 
Pr<c, Chan. i6i. ' 

I * Wher© ' 



Aiathcrnot Where di legacy is given to « child by a^relatio% a 
chiw^s^ * father cannot make ufc of it in the mainteoafice of. fucH 
legacy. cbild^ but muft provide for him o^it of bis owb pocket^^ 
nor can he fet hiai otnc in the worlds or put him out ap- 
prentice, or clerk, with the money aufiiig irom the legacy) 
and if he does^ he fhall not be allowed it. DarUyy. Darlty^ 

3 ^^ 399- 
Lcga<jrto Where a legacy of money or other perfonal eftate \% 
'infants. given to one who is ait infant (under twenty-one years of 
age) at the teftator's deceafe, without appointing the ler> 
* gatee's age of twenty-one years, or any other certai^i flinte^ 
for the payment of it^'^ this legacy camiot be paid before 
. the legatee is twenty-one years oldj he npt being cabbie 
before that time of giving the executor a/ legal difeharge 
/ . for the fame. It is often xh^ courfe for executors in fuch 

inftances to pay the father or gaardiaii of the infant the 
l(3gacy, in order to difturden themfclves of the trouble of 
the executbrfliip. This Can only be fafely done» M<here 
fuch parent or guardiaii, beiag a peribn in good ciTcum<» 
ftances, will Tufficiently indemnify the executor by bond 
againft any future demand of the legacy l^y the infant, who 
is entitled to payment iA the fame from the executor wheti 
he comes of age, not^ithftandidg fuch formi^r payment to 
his father or guardian. 
Executor of jf a ftraager takes upon him to t& as executor, with- 
wrosifc* ^^ ^^y j"^ authority (as by intermeddling with the goods 
of the deceafed, and many oti^er tranfa^liohs), be is called 
in law executor of his own wrong, dc [on tort^ and is liable 
to all the trouble of an executormip, without any of the 
profits or advants^es : but merely doing adh of neceffity 
or humanity, as locking up die goods, or burying the corpf^ 
of the deceafed, will not amount to fuch^an intermeddling, 
as will charge a man as executor of his own wrong. Such 
perfon cannot bring an action himfelf in right of the dc- 
ceafedy but a£ki6ns may be brought againft him. lie is 
chargeable with the debts of the deceafed fo fa^r as .afibt$ 
come to bis hands;. and, as againft creditors in general^ 
(halt be allowed all payments made to any other creditor in 
the iame or a fup^rior degree^ himfelf only excepted. And' 
though, as agabft the rightful executor pr adminiftrator^ 
tie cannot plead fuch payment, yet it 0iall be allowed him 
in mitigation of damages ^ uhlefS) perhaf^ on a deficiency 
of afTets, whereby xkt rightful executor may be {^evented 
from fatisfying his own debt. ^ ' 

. . 4. As 
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At the execuibr of his own wrong it liable to the fuit Sxecator of 
«f the rightful executor, creditors, or legatees ; fe alfo, in ^'s o^ 
cafe oMUs death, are hi« executors or admtniftrators liable, ^^"(^t*^^* 
by the ftatute of the 30 C. li^ c. fy although in other cafes 
a perfonal wrong dies with hioi that did it. 4 Burn^s 
Ec^kf' Law^ 191. 

An executor of his own wrong cannot diicharge himfelf Canndt re* 
from an adion JKOUght by a creditor, by delivering over "*" j°k**** 
Che«ffeds to the rightful executor afhr the aSion is brcugki^ ®^" ^* 
Nor can -he retain for his ownjdebt of a higher nature by 
cooient of the rightAil executor given after the bringing 
the adion, by the creditor. Curtis v. F^rnon^ Eafitr^ 
a© <^. ///. 3 bumf esf BAjk. Rep. 587. 

There are^ indeed, fereral a£ts which a ftranger niay 
do without running the hazard of making himielf an ex- 
ecutor of his own wrong; fuch as taking care of the funeral 
of the deceafed, feeding his cattle, taking an inventory of 
hi^ .fftate atnd cffeds*^ paying or difcharging his debf$ or 
legacies with his own proper tnoney, repairing his houfes 
in decay, providing neceflaries fox hfs children^ isfc. for 
thcfe are to be eftcemed offices of ktndnefs and charity, 
and not fuch as involve him in an executorflvip: G0- 
dolpiu 9^. 

An executor 4e fan tprt may do feveral a£ls which a 
lawful executor may do, and which fhail be as binding as 
if done by a rightful executor. Ojf^fExch, 179. 

And here we muft obferve, that regularly there cannot 
be an executor dtfcn tort where there ks-a t^lghtful exe- 
butor, or when adminiftration has been duly granted ; for 
if after probate of the will, or adminiftration granted, a 
ftt'^nger get^ pofleffion of the deceafed's goods, he is a 
trelpafler to fuch executor or adminiftrator, and may^ be 
fued as fuch 5 Co. 33. 1 Chan. Ca, 33. 1 Satk. 313. 

Bat if a fiiranger gets poffeffion of the deceafed's goods 
before probate of the will, he may be charged as executor 
de frn torti beeaufe the lawful executor can be no farther 
charged tbtin for the aiTets that^ame to his hands. 5 C 

83- ^• 

An executor of his own wrong is in no refped favoured Not favoar' 
by the law. He cannot retain the property of the inteftate «d *>y *« ' 
in difcharge of his own debt, though of a fupcrior degree. ^^* 
Durnf. ^ Eafi. 100. 

And he wul be liable to an aftion, unlefs he deliver 
over the inteftate's^oods to the rightful adminiftrator, tc^ 
fore a fuit be commenced iagainfl: him. 3 IHd ^o. 

^ X » Favour 
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Favour is {hewn with refpeA to wills in what the law 
calls executory devifes, which is the limitation of a future 
intereft, not to take place immediately on the deatfi c^ the 
teftator, but at a time and under ciicumftances appointed 
by the will ; as when a man devifes a future eftate to arife 
upon a contingency, and till that contingency^ happens 
does not difpofe of the fee-fimple, but leaves it to defcend 
to his heir at law ; as if one devifes land to a female fole or 
unmarried woman and her heirs upon her day c^ mar- 
riage : here is in efFe£t a contingent remainder without any 
particular eftate to fupport it; a freehold commencing in 
futuTO^ or at a future time. This limitation, though void 
in a deed, yet is good in a will by way of executory de- 
vife. 2 Black Com. 172. On the fub)e£i:> of executory 
devifes much might be faid } but as it is a doSrine that 
can be underftood only by fuch as are well verfed in the 
law, unlefs fully explained, I fhall here briefly obferve, that 
an executory devife feldom happens, when the. will is/nade 
with good advice and due confideration. 

It has now been long fully fettled, that a term for years, 
or any* chattel intercft, may be given by an executory 
devife to an unborn child of a perfon in exiftence, when it 
attains the age of 21 years ; and that the limits of execu« 
tory devifes of real and perfonal property are precifely the 
fame. Fcarne. 

If a devife be to the fecond fon then unborn, of A. B. 
and after his deceafe, or a^ceffion to his paternal eftate, 
then to his^^^i7^ fon and his heirs male, with remainder 
over : Such fecond fon of A. B, when born, will take an 
eftate in tail male by way of executory devife, determinable 
on the acceffion of the family eftate, and in the mean time 
the lands defpend to the,heirof the teftator* a Black. Rep. 

But I fhall proceed^ to fli^w, that it I, by my will, create 
£n eftate in my heir different from what he would have 
taken by law, there, the devife fhall be good^ the quality 
of the eftate being altered, and it beings indeed not the 
fame eftate as would have defcended to him. As if I, 
being pofTefTed of lands in fee-fimpie, give my fon an eftate- 
tail in thofe lands, and after his death without ifTue devife 
It to another, here he fhall take by the will, which confines 
his intereft, and not by defcent, by which hfe would have 
been entitled to the fee-fimple ; the intention of the tef- 
tator being always to prevail c-and here it is manifeft that 

. the 
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Ac ion (ball not have fuch an eftate as the law wduld . 

have given him. Thofe devifes are alfo void and rejeded 

where -ihe words of the will are fo general and uncertain 

that no meaning can be coUef^ed.from them. And there- \ 

fore where a man by will gives ^' all to his mother,*' thefe 

general words will not pafs lands to his mother; for fince 

the heir at law has a plain and uncontroverted title, it 

would be fevere and iinreafonable to fet him afide, unleft 

the intention of the teftator is evident from the will; for 

that would be to fet up and prefer a dark, and at beft but 

a doubtful title, to a clekr and certain one. 

If a particular eftate is limited, and the inheritance 
pafled out of the donor, this is a coniingent remainder ; but 
where the fee by devife is vefted in any perfon, and to be ' 
vefted in another upon contingency, this is an executory 
devife: and in all cafes of executory devifes, the eftates 
defcend until the contingency happens. A contraB execu* 
iory conveys a thing in a£lion ; a contraB executed conveys 
a thing in poileffion. fi Black. 443. 

An executory devife differs from a remainder in throe Executory 
very material points, i. That it needs not any particular ^*^*^?^ 
eftate to fupporfit. 2. That by it a fee-flmp^, oi:other * 

leis eftate, may be limited after a fee-fimpie. 3. That 
hereby a remainder may be limited of a chattel iiitereft, 
after a particular eftate for life created in the famie. 2 Black, 
172. 

A bequeft ^\ to the moft necefStous of my relations,'* 
ihall go according to the ftatute of diftributions; AnJ^L . 
Rep, 636.' 3 Atk. 806. 

IX. Duty of Adminiftrators^ pointing out thfi Operations . \ 

of the Law in the Dtflribution oftne Eftates ofthofe who \ ^ ^^^jA 
' dielnteftate^ormthoutaWUL ' f- 

If the deceafed die wholly inteftate, or without a will or Of letterier 
teftament, then general letters of aiiminiftnttion muft be*?™*"*^"" 
granted by the ordinary to fi|ch adminiftrator as the fta-^^'^* 
tutes of 3* £. ///. c. 11, and 21 H. VIII. c. 5, direft; 
and in confequence of which the ordinarv is compellable to 
grant adminiftration of the goods and chattels of the wife 
to the huft>and, or his reprefentatives, that is, his executors 
or adminiftrators, who, if the hufl>and die before admini- 
ftration taken, will be entitled in equity, and not the wife's 
next of kin. a Black. Com ^04. 3 Atk. 526. ^ { 

. That 
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That the adminiftrmtion of the wife's goods alright 2p^ 
fkertuneth to ber huiband, .is eonfiroied by ftatutf .of s^ 
(€4 /a «^* 3i which ^eoafkth) that the ftatute of thfe sa ^ 
'ft3 C //, ^. 10, (commonly calli^ the ft»tute of xiiftribu- 
ttons) iha!l not extend >to 4iie eftates oi frmes^cowri^ ^9it 
is, married women, who (hall die inteftate ; but that their 
hujhands may demand and have adminiftration of their 
rights, credits, and other pet-fonal eftates, and recover and 
eiigoy the Suae. But rf the wife was executrix- to another, 
then as. to the ^oods which fbe had in th^t capacity, admi- 
niftration mufl be granted to the teftator's next of Idm 
|( SidL 81. 
Granted to Thus by tht .ftattttes of* Edward the Third and Henry 
the widow ^}jg £igt,th, the ordinary is Compellable to grant ladmfini- 
^^^^ ftrateon of 4hc bu&and's ^eifts to the Mridow, or next of 
fcin. But he may grant it to both, or either, at his df^cre^' 
doo. For, it being movpdfor a. mandamus, to thex>fiici«i 
of ,the btfhop of Gloucefber, toc»omitiit adminiih'atioQ t6 
the widow of an inteftpte^ the court obferved, that would 
be to deprivie the ordinary of his eledtoti) in granting it to 
bet; or the next of kin ; and therefore ordered the mai^daj> 
mus to be taken generally, to grant admitiiftratton of the 
goods of the inteftate. Sir* 55a. 
' The ordi- The ordinary may grant adminiftcatioo, either jointly or 
nary may feparatdy; for he may grant feveral adminift;ration;s orJe- 
nifSatfoiT*'^^*'^' parts of the goods of the inteftate; as where a m^n 
jointly or died inteftate, leaving a wiie and ,a i>tio^er, the ^ordinary 
fepaiatdy. had granted adminiftratioaoffome particular debts to the 
brpther, and the refidue to the wife. It was agreed ^by -the 
court, that the ordinary might grant adminiftration to the 
brother, as to part, ; and to. the wife for die reft, in which 
ca& neither coisld com^in; fiace ^e orcUnary need not 
^ have granted any part of the adminiftsation to the {>arty 

complaining. But if the inteftate leave a bond of lobi 
V the ordinaryxannoc grant admintftration of 50/. to one 

fwrfon,and got to another, because this is an entiic thingi 

Of two or S D i f there be two or aiore >adfni niftnatorSi^ one of tbem 

nirtfv admi'fj^Qn^ feUgoods, or rdeafe dd>ts .without the other's join- 

ni rators. j^^ ^ ^ ^^^ j^^^^ j^^ ^^^ authority given tb«n by the 

Biftiop over the gop4s; which authoricy being given to 

many, is. to. be executed by all of them jmicd togeth^* 

Bttt it is ocherwtfe in re^£t to co<«x«cutors i thefe being 

. ' in law but one nerfon^ thcfc^ne the a6l of one is the ad 

of 



of them all, and the pofleffion of one is accounted ^e 
pofleiCon of alL Lord Bacon's TraBs,, 162. 1 Atk: 460. 
Smn, 38 8. 

Where a will is informal in its execution, witk refpeS Different 
to the difpofition of land, as if it hatli but two witnefles K'"^ ""^ 
to it. Of if it is not figned by the witneues in the pref«nce /^^ 
Qi the teftator, the law wiU determine the maker of it to 
die inteftate, fuch will being in i^A no will at all. 

A perfon is alfo faid to die inteftate, if after having ^e^iimgm 
made his will he revokes it, without making any other will, will mthoyi 
axid fuch revocation may arife from various cauics both in ^r?^ ^' 
fa<^ a/id law, and is either exprefs or implied. 

Before the fliatute of iVeflminfttr a, the ordinary hsid the 
abtolute difpofal of the inteftate's eftate, in order that he 
might diftribute it for purpofes of charity. By that ftatuie 
he was permitted to retain only the refiducy after payment 
oi debts ; but the flagrant abufes even of that power oc- 
caiioined the legiflature again to interpofe, in order to pre* 
vent the prdinaries from keeping the adminiftration any 
longer in their own hat)ds, or thofe of their immediate de- 
pendants ; and therefore, by ftatute 31 £. ///, «• s 1, it i^ 
provided that in cafe of inteftacy, the ordinary (hall depute 
the neareft and moft lawful frietKls of the deceafed toad* 
minifter his goods f and thefe are interpreted, 9 Co. 39, to 

.be the titxi in blood of the inteftate, who is under no legal' 
difability, who are alfo by that ftatute put upion the iame 
footing, as 16 accounting, as executors appointed by will. - 
Adminiftrators therefore are only the oiH&ers of the ordi^ Admmifttt- 
naryy appointed by him, in purfuance of thfs ftatute. ' The ^^^^^^^ 
flitute of 21 fl. Vlliy €. ^, enlarges a little the power of cxM^anrf ^ 
the ecclefiaftical judge, and permits him to grant admi-* 
niftration either to the widow ^r the next of kin, or to 
hothoi ^hem at his dilcretion; and where two or more 
peribns are in t^e fame degree of kindred, gives, the or- 
dinary his deflion to accept ^ch he pleafes. fi Rlacl* 
Com. 496. 

The duties of an executor or adminiftrator are in ge- Thi «iut^ 
oeral very much the fame, excepting, iSrft, that the exe- <*f «*««»*or» 
cutor being appointed by will, is bound to perform fuch fl^ratoR^er' 
wiUf which an adminiftrator fe nOt, unlefs Where the will fimiiarin^'^ 
is annexed to his adminift ration, and then he differ^ ftUl many in- 

"lefe from an executor : and fecoridly, that an executor may ^*n««s« 
do many things before he proves the will ; but an adminf- 

. ftnitor can dg nothingi till letters of adminiftration are 

granted 
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gtanted to him, the eicecutor, as We have already (^id, die- 
riving his power from the will, and not from the probate ; : 
whereas that of the adminiftrator arifes entirely from the 
appointment of the ordinary. 

The ordinary is now compellable to grant adminiftra- 
tion of the goods and chattels. 

' Of the wife to the hufband or his rcprefcntatives. Cra. 
Car. 106. 1 p€er€ Will 381, And of the hufband's efFefts 
to his widow, or next of kin ; but he may grant it to either 
or both, at his difcrction. Stra. 532. ^ 

That amongft the kindred of the iateftate thofe arc to be 
preforred that are the neareft in degree 5 but of perfons of 
equal degree the ordinary may take which he chufes^ 

That this nearnefs of degree (hall be regjconed according 
to the computation of the civilians, and not of the csinonifts, 
becaufe in the civil computation the feveral degrees are 
numbered from the teftator himfelf, and not from the cona- 
mon anceftor, according to the rule of the candnifts. Prcc. 
Chan, 593. 2 Fez. 215. ' 

Firft ofall, therefore, the children, or on failure of chil- 
dren the parents of the de«eafed, are entitled to the adminU 
ftration, both which are indeed in the firft degree; but . 
with us the children are allowed the preference. 
' Then follow brothers, grandfatheis, uncles, or nephevTS, / 
and the females of each clafs refpcdlively. 1 Pterc WilL 40. 
Prec. Chan, 527. 1 Atk, 454. 

And the couiins of the inteftateare entitled toadminiftcr 
on failure of all thefe. 2^ Black. Cpm. 505. 

The h^lf blood is admitted to the admitiiftration as well 
as the whole, for they are equally of tho kindred of the 
inteftatc, and only excluded from the inheritance jof land: 
the brother of the half blood will therefore exclude the 
uncle of the whole blood ; and the ordinary may grants ad- 
miniftration to the fitter of the* half blood, or the brother 
of the whole Hood, at his difcrction. 1 Ftni. 425. i Skozo. : 
108. 2 Fern, 1*4. 

If a baftard dies inteftate, without wife or ifiue, thelcing 
is entitled to his perfonal property, as adminiftrator. ^Peeri 

mil. S3' ^ 

But, m fuch cafes, it is ufual forthe crown to grant-ad- 
miniftration to fome relation of thctaftard's father or mo- 
ther, referving only a -tenth part, or fome other fmall por- 
tion. 1 Wood. 398. - 

: . : . , When 
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When the right oJFadminiftration devolves upoa an in- Aaminiftra* 
fent, the ordinary is to grant adminiftration till he arrives tiondcvoi? - 
at the age of twenty-onej becaufe an infent cannot, before l^'j^t^ 
his full agCy give bond to adminifter faithfully. And as 
fuch an adminiftrator is but in nature of a curator for the 
infant, and has no tntereft or benefit in theinteftate*s ^te 
but in the right of the infant; it has always been hell dis- 
cretionary in the ordinary to whom to grant it j and there* 
fore it -hath been fre^Xiently adjudg^, that he is not 
obliged,' within the ftatute of Henry the Eighth, to grant it 
to the next of kin, either of the deceafed or the infiint* 
Godolph, 102. 1 New Abr.^%u ' 

If none of the kindred will take out adminiftration, a 
cfieditor may by cuftom do it. Went Off, Exec,^ c. 14* 
X RM's Ah. 907. 

It is not the praftice to ifTue letters of admihrftration till When let- 
after the expiration of fourteen days from the death of the ^!*.^' 
inteftate ; unlcfs for fpecial caufc (as, that the goods w^Tuld Z'^lOM^'' 
otherwife perifii, or the like) die judge (hall think fit to 
decree them foonqr. On taking offt letters of admintftra^ 
tion, the. adminiitrator takes an oadi] which is uftially in 
the following fornl : 

*' You (hall fwear, that you believe A. B; deeealed died 
^' without a will ; and that you will well and trul v admi- 
<^ nifter all and every the goods of the faid deceased, and. 
<< pay his debts as far as his goods will extend 1 and that 
^ fou wil^exhibit a true, full, and perfeA inventory of the 
^ faid goods of the deceafed, and render a true account of 

a your adminiftration into the — — court of ^-— , 

•«« when vouihaU be thereunto lawfully required/' /^Buriis 
'Etctef. tam^ 251. 

You alfo fwear that you are the widow, fon, daughter, * '. 
next of kin, or creditor, {a$ may he ike cafe'] of the (aid 
A. B. aind that the whole of the goods, chattels, and credits 
he died poflefTed of, do not in value exceed the fum of L 
«* So help you God/* 

And by 2« & t^ C. //, r. 10, on granting admini- Adtmaiftra^ 
flratidn^ the adminiftrator enters into a bond, with twt(J|^^*^^ 
foreti^^^ according to the value of the eftate \ which bonds ^\^ fo,^. ' 
4u« deljsnhined to be legal, and by which be bii^ds himfelf teles, 
to the ordinary, or perlon having power to grant fuch ad- ' 
4kiimjftration, to qiaki^ or caufe to be made, a true and 
perCed inventory of dl the goods and chattels, debts, and 
tfiefts, of the fiud deceafed, which hare come, or fli^l 

K or 
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or may come, to his hands, polTeflion, or knowledge, or 
to the hands and poiTefHon of any other perfon or perfons 
for his ufei and to exhibit or (hew the fame inventory 
into the regiftry of. the court from whence the admini- 
ftration iflues, within a certain time, and well and truly to 
adminifter. all fuch goods and effeds accordinfi; to law; 
and i\{o to make a true and juft account of his (aid admi« 
niftration, within the time mentioned in the bond, and to 
diftribute the refidue or remainder of the deceafed's eftatc 
according to law i and in cafe any will fliall appear and be 
proved in due form» then to relinqui(h the achniniftratron, 
and account with the executor. 
An admini* The power of an executor is founded upon the fpecial 
^e^T " confidence and adual appointment of the deceaied by his 
^cc/of" ^ill > but an adminiftrator is merely an officer of the or*^ 
the orai. dinary, prefcrjbed to him by ad of parliament, in whom 
d2^**d*f *^ deccafed had repgfed no truft at all, and whofe power 
ftTMinm ^^^^ ^^ effedis of the deceafed arifes from feveral ftatutes^ 
ancxecocmr. made for the purpofe, and on whofe death it refults back to 
the ordinary to appoint another:* for this reafon, the in- 
tereft vefted in my executor, by my will, may be conti- 
nued and kept alive by the will of the (ame executor ; fo 
that the executor of my executor is, to all intents and 
purpofes^ .fny executor and reprefentative, as much as the 
perfon whom I originally named my executor, his executor 
reprefe^iting him in the fame manner as I appointed him 
tor^preient^me. But the admintftraior of my executor 
has no privity or rdation to me, being only commiffioned 
to adminifter the cffe&s belonging to my executor himfeif, 
and not my goods which he bad as executor ; and in like 
manner, if I die without will, iand an adminiftiaepr is ap- 
pointed to me, who dies and appoints an executor, fuch 
executor (hail not be my representative ; but in all cafee 
where an adminiftrator dies, and there remain any effeAs 
of the perfort to whom he wa^ adminiftrator undifppfc^d cff 
or unadminiflered, the ordinary muft commit the admini- 
ftration of -fuch upadmipifier^d goods to smother perfon» 
'' who is then called an adminiftraibr de bonis n^ that is^ 

of tie goods, not adminiftered by a former adminiftrator* 
And in fuch' cafe, this adminii^rator de bonis nou is the 
oidy legal and peribnal reprefentative of ^e deceafed. 
Admini. All executor of adminiftrator ftiall not change anoliier» 



ftratorcan- ^T baVe any aAioaagainft him for a pe^fonal \vrqiig:.done 
a pertaii ^^^ ^f^^i iv^? 5^^^: wrofig done to. hif peffpji»^pc ti^a^ 
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which IS his, is of that nature for which damages only are 
to be recovered ; and therefore an executor or admini- 
ftrator cannot fue another for beating or wounding the de- 
ceafed. Shtp. Touch, 459. 

Iria£lions merelj perlonal, arifing from wrongs aftually But he may 
done or committed by the defendant, as trefpaft, battery, ^^^ ^rtdch 
and flander, the rule is, that a perfonal aftion dies with ^^^^^* 
the perfon ; and it never (hall be revived, either by or 
againft the executors, or other reprefentatives. For nei- 
ther the executors ofthe plaintiff have received, nor thofe 
of the defendant have committed in their own perfonal ca* 
pacity, any manner of wrong or injury. But in aflions . 
by breach of promife, and the like, where the right de- 
fcends to the reprefentatives of the plainttfF, and thofe of 
the defendants have aJTets to anfwer the demand, though 
the fiiits fhould abate by the death of the parties, yet they 
may be revived againft, or by the executors or admini* 
ilrators ; being indeed rather a£iiQns againft the property 
than the ptrfon^ in which the executors or adminiilrators 
liave now the fame intereft that the teftator or iVitcftatc bad 

' before. 3 Black, 302. 

Bv the ftatute 22 and 23 C.-//, c, 10, commonly called Statutes of 
the ftatute of diftributions, being made in order to regulate ^Z**"^"' 
the diftribution of eftates of inteitates, i. r. of fuch as died 
without will, it is enaded, that the remainder of the per- 
fonal eftates of fuch tnteftates, after paying their debts and 
funeral expences, (hall, at the expiration of one full year 
from the death of the inteftate, which is allowed for the 
purpofe of paying a due regard (as the ftatute exprefli^s it) 
to creditors, be diftributed in the following manner; viz. 
one third part thereof ihall go to the widow of the intef^ 
tate^ and the refidue to be divided in equal proportions 
among his children; or if any of them are dead, to their 
legal reprefentatives, tfiat is, ,their lineal defcendants. If 
there are no children, or legal reprefentatives of them fub« ^ < 

fifting, then one half of the eftate fhall go to the widow, 
and the other half to be diftributed ec^ually among all the 
next.of kindred to the inteftate, in eijual degree, and their 
reprefentatives;. If there is no widow, the whole eftate 
goes among the children ; if there is neither widow nop 
diildr^n, the whole of the eftate ftialt be diftributed among 
all the next of kin, in equal dtgret^ and the repiefentatives 

df fcch of them as may happen to be dead, if fucK next of 

kin are brothers and ftfters, btitnot elfej no re^ef^ma- 

' - K SI tivts 
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tives of o^her relations beins admitted. The next oF 

kindred here referred to QialT be foon more particularly 

, fpectfied. 

Heirentitled Out of the above rule of diftribution all fuch children 

oSiertwi- ^^^ excepted (except tKe heir at l^w) as may have had any 

4i^. , ' eftate fettled on them by the tnteftate in his life time, or 

may have been advanced by him, by marriage portions r or 

other gifts, £mial to the (bare which would be due to them 

under fiich diftribution. And if the eftate or portion fo 

S'ven theni by the inteftate in his life-time is not equal to 
eir diftributive (hare, they or their reprefentatives fhall 
then be entitled 'to fo much only of their father's eftate 
under this ftatute as will make the ftiares of all the chil* 
dren as equal as poffibie. But the eldeft fon and heir at 
)aw, or any other fon who may be heir by particular cu£» 
^om of Borough Englifli, though he may have land by de- 
cent of ever fo large a value, and though he may have 
had any land given him by his father, the inteftate, in liis 
life-tin^e, is neverthelefs entitled to his proportion in tho 
int^ftate's perfbnal eftate equally with the other children. 
But if the heir at law has had any advancement from his 
£ither in moneys he muft, like the other children, allow 
for that, to make his fliare of the eftate equal with their's, 
,4 Burn* J EccUf LaWy 332. 
ChiMren .In* all cafes where children have been advanced in tho 
***^*™^^y father's life-time by gift of a ,mairiage-portion or other- 
l^m^€. wife, and the father afterwards dies inteftate, if this mar- 
* riage-portion is' not equal to the fhare due ui\der the fta* 
' ^ ^te of diftributions, the rule is, for fuch children to allow ' 

^hat they have fo received 'to be part of the perfonal eftato • 
of the dece^ifed, and then to tdke their diftributive fliare 
. Qut of the whole. 

In refpeSt to what (ball be an advancement, fo a$ to 
come witbiii the meaning of the ftttute, we may obferve^ 
it hath been determined, that fmall inconfiderable fums^. 
occafionaUy given to a child, cannot be deemed an advance- 
ment or part thereof. Thus nudntenance money, or al^. 
lowance made by the father to his fon ^t the univei:fity, or. 
tn travelling or the like, is not to be taken as any pa^rt o^. 
his advancement, this being only his education; and it 
would create charge and uncertainty to enquire minutely 
into fuch matters. So, putting out a child apprentice, is 
W part of bis advancement, for it is only prpcuring the 
QiaftcT to keep him for fevea years inft^d of tl^ ps^rentin. 
. " i But 



But the father's buying an office for the fen, though hut at 

will, as a gentleman penfioner's place,or a commiffion in 
the army, thefe are advancements pro ionic j that is, for fo . 
much. And a provifion made by a marriage-fettiementt 
although it is in the nature of a purchafe, is fuch an ad- 
vancement as that a child 'claiming a dlftributive ibare, 
Ihall (irft bring the (aid advancement into hotchpot. Sir. 

935- 

This word hoickpot Is generally undecftood to fignify The term 

mixing and blending together, and conveys much the fami JJ^^J^l* 

idea as the words collaiiq bonorum^ which in' thet civil law 

is anfwerable to the wor<l hotckpoit and fignifies, that if i, 

.child advanced by the father, doth, after his father's de- 

ceafe^ challenge a child's part with the reft, he jnuft oaft: 

In all that he had formerly received, and then take out an 

equal (hare with the others. 

It is a rule, that in all cafes where there is^ only one wheit only 
peribn who is next of kin to the inteftate, there being no pn* perf<>? 
other relajtion in equal degree^ that perfon fliall take the "^**^^*** 
whole^ as if there be but one child and no grandchildren. 

Where repreientatipn is allowed, all the children of fucb wheie i«- 
deceafed perfon, as ma/ be entitled to a (hare, take fuch prcfentattoo 
their parent's (hare among thtfm all. As if a man dies " «"«*«*• 
inteftate, leaving two children, a grandchild by another of 
his children, and two grandchildren of another, each of ^ 

bis two children (hall take one fourth part, the grandchild 
of one of the decea(ed children ftiall have another one 
fourth, and the two grandchildren of the other deceafed 
child fhall have the i-emainingone fourth between thenu 
The reafon of this being, that the grandchildren do not 
take this fhare in their own right as next of kin, but ai 
reprefentati ves of their deceafed parent, the children of the 
inteftate. For if a man leaves only grandchildren, as finr 
example, two grandchildren by one fon, three by another 
(on, and five by a daughter, there each of the grandchildren 
(hall take one tenth part, becaufe they, in this cafe, claioi 
their (hare in their own rights as next of kin, and all are 
fo in an equal degree. 

Where the next of kin to an.. inteftate were a grand- 
father by the father's fide, and a grandmother by the m6- ^ 
ther'3 ftde, half ofthe.eftaiie was adyudged to each of \ 

them. .:,._:> ^ . • 

If a m^ dies without children^ grandchi%en, father, Srotherc, . 
or !m)tbei» ;^d his eftate is divided b^weea his broA^rs and ^^en, &<. 
\ ' " . . fiftcrsy 
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lifters, or their children, the fame kind of rule is adopted as 
in the above cafe of children and grandchildren ; as if 
there are two brothers, one iifter^ and three nephews and 
nieces (children of a deceafed brother or fifter) here the 
two brothers and the fifter living each take one fourth 
part, and the three nephews or nieces the remaining one 
fourth between them, as perfonal reprefentatives of their 
deceafed parent, the brother or iifter of the inteftate, 
^«n^- ^^ ^^ ^*' "^ children, grandchildren, fether, mother, 

ffiother. brothers, nor fifters,' but a grandmother living. Ihc fliall 
take the whole of the eftate, and his uncles and aunts, if he 
has any, fliall not fliare wfth her. contrary to the cafe of 
• bis own mother, and brothers and (ifters. 
tJnclcs and Jf he dies leaving only uncles and aunts, and nephews 
^ephewt. j^jjj nieces, (children of a deceafed brother or fifter of the 
(^^y^ inteftate ) the uncles and aunts of thcr inteftate take equally 
with his nephews and nieces, being all his next of kin in 
eqi/al degree. « ' ' • . , «- 

Child un- If when a man leaves his wife with child, fuch child, 
l)orn. when born, fliall have an equal Iharc'wjth his other chil- 
dren, or fuch other' fliare as.it would have been entitled 
unto, if bom and living at the time of his death ; and if 
it is an only child, it fliall fliaf e the perfonal eftate equally 
^ with his mother. ' 

Cui^mi of The reader is to be apprized, that the flatute of diftri- 
YWkM*to '•"^^'** before taken notice of,.exprefsly excepts the cuf- 
diftribtt- toms of the city of London, and of the province of York. 
tkms. It will be proper therefore, for the information of peHbns 
refiding within the jurlfdiAions of thofe places, to explain 
the particular mode of diftribution which is eftabliflied by 
the cuftoms of thefe refpedive diftridts : and firft of 
Cuftom of The cuftom of London, relative to the diftribution of 
l-ondon. intcftates effeSs, extends to all thofe who are. free of the 
city, wherever they may have died, or wherever dietr efie£ls 
nuy be fituated: and is ^ follows: 
Widow's After payment of the funeral expences and debts of the 
chamber, deceafed, and after deducing; what is called the widow's 
chamber, that is, the apparel and bed-room furniture of 
thp wife, the refidue of his goods and chattels are to be 
diftributed, ^ 

Wife pio- If the wife be provided for by jointure, before marriage, 
i^^ ^ ^^ **"» ^y *^ ^"**>"* ^f London, be barred of her cuf- 
^ . ' tomary part ; but flie is notwithftanJing entitled to her 
r fhare by the ftatute, unlefs by exprefs s^mment. ' 
1 Fern^ 15. 2 . If 
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, If children are advanced with a Aim, lefs than their {^o« 
' pprtionable part, during their father's life, they muft bring 
into Aaichpvt{wiih their brothers and fifters, but not '^ith 
their mother ^ the money they have received, before they 
are entitled to their cuftomary fliare. 2 Peere Wit: ^a6. 
. If there be a widow ahd a child, or children ; — one thk;d Thirds; 
(ot the widoW) adK)ther third to the children, and the re- 
maining third (by the ftatute of 1 Jac. /» c. i7.). to the 
adminiftrator, to be divided amongft the next of kin, 
according to the aforefaid ftatute of diftributidns. a SalA. 
426. 

If there be a widow but no children ;— ^ree^fourths of 
the inteftate's effeAs ihali go to the widow (two*fourthd 
by the cuftom, and one by the ftatute) and the reftiaintng 
fourth to the next of kin. 2 BiacL Com. 518. - - 

The cuftom extends only to wife and children; rf there* 
fore there be neither of thofe, his effe&s are to be diftrt ^ 
bated, according to the ftatute of diftributions. 
' iV. B, By the cuftoms of London, debts of all kinds No priority 
are heW to be of equal degree. 5 Co. 83. tFentza. Off. Ex: "^^^^^ 
369/ • 

The cuftom of the province of York differs from that in 4rhat flic 
, of London only in two material points : In the province ?J|JJ|2^^^' 
of York, the heir at common law inheriting any lands, Yotk^ifet. 
either in fee or in tail, is excluded from any portion of the . 
perfonal eftate, which he is not by the^cuftom of Lohd<^« 
1 Fern* ai6. 

And in the province of York, the child's ftiare is fullv 
vefted in him immediately on the death of his Bither, and; 
in cafe of his deaths will go to the reprefentatives ; but, 
by. the cuftom of London, it does not veft in him till he 
ihall attain the age of twenty-one years ; if he Ihould there* 
fpre^ie before he attains that age (whether married or 
fingle) his part will go to his furviving brothers or fifters* 
I Fern. 89. 2 Fern. 558. 

In both places, the cuftom ceafes on the children's at> When die 
taining^he age of twenty-one years, and their parts will ^^^ • 
then be diftributable according to the ftatute of diftribu- *"^ 
tions. . 

Particular counties, cities, towns, manors, andLotdfliips, Cuftom of <* 
are indulged with the privilege of abiding by their own **^**''*°^ 
cuftoms ; which privilege is confirmed to theta by feveral 
afis of parliament ; thofe cuftoms prevsttl in contradiftinc^ 
pQaj9th^ r^ of the natipn at large, x Blacks Com* 74* 
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Chiefly fub* 0£ thoCrcMftoins is diC'Citftoin of gavdidnd, chi«il][^ 
^fting iA fubfiftnigjn Kent, though it is to be fduad in other parti 
^ ' of the kingdom. By this xuftom, not only the eldeft fon 
of the fat^ (hali focceed to his iRheritance» but all the 
ions alike. . And though, the anceftor may be attainted and 
baiiged) yet the heir mall fucceed to his eftite without an v 
cfcheat to the lord, a BiacA. Com. 74. Co. lit. 175. a BlacA. 
Com* 84.. I . , . : ' -, 

. And hy diis cuftom the bufband (hall be tenant by the 
Ciurl^fy without .having anyifiue; yet curtefy by the citf- 
torn of gavelkind, is fubje^b tp feveral difadvantages ; ftr ' 
it it only a mdtecy of the wife's land, and it ceafes if the 
hufbaiid marries again. Co, LuJ'^o. 

By the. 31 H^ VUU ^. 3, a great part of Kent is made 
defcendable to the ddeft Xbn^ according to the courfe of 
the common law; as by means of that cuftom divers an- 
cient and jgreat families, ^fter a few defoents, came to very 
little or nothing. And there are fix other ftatutes for dif* 
'gavelling particular lands in Kent, befides the 31 if. VUl. 
though that is the only ftatute in print. Thofeare men- 
tioned in Mr. Robinfon's book on gavelkind, /r^^f 75. 
BiMtt^ Another of thofe cuftoms is the cuftom that prevails in 
r** divers ancient boroughs, and therefore called Borough 

£ngU(h^ wherdby the voungeft fon (hall- inherit the eftate 
in preference to his eloer brothers. 1 Black. Com. j^ 
, And there is: a cuftom in other boroughs that a widow 
(hall be entitled for her ^dower to all her hufband's lands^ 
wh^eas by the common law (he ihall be endowed of one- 
third part only. lb. Likewife there are fpficial and par^^ 
ticular cuftoms of manors, of which every one has mor6 
or lefs, and which bind all the cc^y-hold and cuftomary 
tenants that hold of the faid manors. lb. Some copy- . 
holders are for liv^s, one, two, or three fucceffively ; and 
fome inheritance from heir to heir by cuftom; and cuftom 
rules thofe eftates wholly, both for widow's eftates, ftnes^ 
heriets^ forfeitures, and all other things. 
Of rMkiRS ' if an adminiftration is granted, and afterwards a will Id 
^cm "^^ produced and proved, the adminiftration Aiall be reveled. 

2 Rol. Ahr. 907. 

lAwhateafe. The ordinary cannot repeal an adminiftration at his 

Atordi«Hr|pi^in.e. In the cafe of Sir George Sands, the 6th*i^ 

jjjjnf" *^*^"klminifl«red tohis fon, and' afterwards a wdman,'pfeten#^ 

ing to be ink ion's 'wi^, fued for a> repeal; but a f^ohi* 

^ foidon'was gbnted, bKwfe (he wSaxOs^ had an elediibn «# 

, ^ .*•*.' grant 



grant h either to theifafther or ivifc> aod hy*grzhtin§ it 
-co die father had executed iiis power* But where z^ms 
C^vert^ jor married wx)aiafi» dkd iii'beikite, aad tlie next of ' 
kin to her obtained ad mi lultration^'^ prohil^jtiaa wa«.tti- 
nied; becaafe in- this cafe ths. ordinary kad no power, or 
eleiSlion to grant it to any pcribn. but the hufbsfnd. Smui* 
381. JUym.q^. ;; 

It appears to be the rule, that an adminiftration may iie Adminiftra* 
repealed, though not arbitraniy> except »wfacre there fliall ^><^ «v^ ; 
be j.uiEl caufe for fo doing; as if the adnuniftrator iha»U "r^iTJJjJl**' 
become infane, or th^ like : otF which the tonnporal courts pealed, ' 
are to judge. So if Jthe .next of kin, at the death of die 
intel^ate, happens to be incapable of. ackniniiltering, b|r / 

reaibn of attaint or excommunication, and the orctinarv 
commits it to another ; if he ftftervvards bacofies . capaMo, 
the ordinary may repeal the fir ft admiaiftcatioa, and com- 
ait it CO the next of kin. Bum's hi^cUf. L^ 236. ; 

X. Gerural Duties and FunSicns of both Executors and 
Admini/iraiors.. » 

An executor, hy virtue of the teftatdPs wiM, aad ai The dutlci 
ad«jim*rator by virtue of his adniiniftraitioti, have an in- of executors 
tereft in all the goods- and. chattels, whether realr or por*. ^^^^^^™^*^ 
fonal, inpoilbnion or in action pf the deceafed ; and aH fuch the proper^ 
goods and ehattds. which come to their hands will be a^s of ehedc- 
-to make them chargeaWe to cneditors and legatees. ccafcd, ^ 

N* B\ Thing$ in aSion are debts and other duties due to 
the teftator, but not got i«<io poifl«Qion, And afeU zt€ ' 
goods, ^c. h^yism^ what is fiifficie^t to pay the niccefiary 
^nerai expenoes of the deceafed. 

' Executors and adminiArators have in general the fame Executom 
remedies againd others^ for debts and duties due to the Je^* aod adoinU 
ceafed, as he might have had if living. Except that they f^^^^ 
cannot maintain an adionagainft another for any ptrfgnai ^j^^ the 
injury done to the deceafed whei) fach injury i? df a nature p3wera of 
for which any damages could be recovered ^ for tt isa rule of ^K^ 
hw, tCi^t per fonal aftion^ die with t^p^rfon. ; and, there- "^^^ ,^ ^^ 
ibre, cannot be revived^ either by ok againft th^ executors fewla^ 
or other reprefentatives of the deoeafcd; but in anions *»«PV 
ariflog from breach of promifeor the like, wh^re th« right 
defceiifds.t^ the reprefencattves of the party* tbough the 
fuit f^aH abate by his death, yet it msiy be r^fumed hfssf 
a^iiift h»9 «3W€uWi« ^ «dmmftratw:« ; for afiiooa o£ thia 
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laft defcriptfon are adions agSunflf the frc&eriy of the de-^ 
ceafed, in which the executors or adminiirrators have the 
fiune incere^ that the teftator or inteftate had when living. *' 
Marctu .4. 3 Block. Cem. 301.' 

And by the 31 £i. Ill, a^miniftratort are entitled, like 
executors by the common law, to ^very fpecies of actions 
to recover debts due to the deceafed, which be might h^ve 
had before. ' 

n«f niy And they may fue fo^ rent in arrear and due to the de^ 

Uunto!''' ceafed in his life time ; and diftrain the land's, &c. cltarged 
with the payment, fo long as the fame lands, &c, continue 
in the feifin or pofleffion of the tenant, or of any other 
perfon claiming only from the &id tenant by purchafe, gift, 
cur defcent» in like mianner as their teilator might have done 
if living. 3« If. VIII, c 37. 

And by the fame ftatute the executors or adminiftrators 
of any perfon, having an eftate in iee-fimDle; fee-tail, or 
for lite, in any rents or fee farms which mail have been 
due and unpaid in the life*time of his wife, (hall, in caf& 
of the deceafe of the hufband, haVe adtion of debt for the 
arrears, or may diftrain for the fame, in like manner as if 
his wife ^ere aliv'e. lb. 

' And fo of the executoi^ or adminiftrators of other per- 

Cms having any rents or fee farms for terftis of life. It. 

Teattitfor And by 11 G. //, c 19, it is enaftcd. That when the 

wedyiiig. tenant for life of any lands, tenements, or hereditaments, 
(^all happen to die before or on the day on which any rent 
was referved or made payable upon any demife of any 
lands,' tenements, or hereditaments, which'determined on 
the deadi of fuch tenant for life, the executors or admini- 
ftrators fhall, in adion on the cafe, redover of fuch te- 
nants, or the undertenants of fuch lands, &c. if the faid 
tenant for life die on the day on whioh the fame was made 

> . payable, the whole, or if before fuch day then. a proportion 

of fuch rent^ according to the time fuch tenant for life 
lived of the laft vear, or quarter of a year, or other time 
in which the faia rent was growing due. 

Etteutors f Adminiftrators, as well as executors, are allowed, amongft 

auT idmipi- jgbts of equal degree, to pay themfelves firft, by retaining 

reuSi'thd^ • Efficient fum in their hands, ' 

own debts. And if a perfon who is indebted to another make his 

creditor his executor, or if fuch creditor tak^ out letters of 

- Bdminrfiration, the law in like manner allows fuch executor 

or adminiftrator to retain fo much of the effeftaof the de« 

ceafed* 



Ceaied as will pay hitnfelf before any other creditors whofe 
debts are oi equd degree i the reafon of Which is^ that an 
executor or adminiftrator cannot, without an apparent ab«' 
fuirdity, commence an aflion agarnft themfelves, as repre<» 
fentatives of the deceafed, for that which is due to ihem in 
their refpedtve private capacities: and if this privilege 
were not allowed them, they would be put in a ^rorfe iitu* 
ation than the reft of the creditors, becaufe, as they cannot 
. commence any fuit, they muft jieceflarily be paid laft, and 
would therefore, ^in cafe^ where the eftate of the teftatcM- 
or^inteftate proves infolvent^ lofe their debt. Plow. ^43. 

But they (hall not claim their own debt to the firejudice If of anc^u^l 
of thofe of a higher degree^ for the law only intends to |>ut^«'*^' 
them in the fame fituation as if the^ had themielves fued 
and recovered their debts, which they couM not have done 
whilft debts of a higher degree were fubfifting. Vinery 
tit. Executors D, 

Neither (hall an executor or adminiftrator retain his own 
debt, in preference to that of his co-executor or co^admi- 
niilrator j'n equal degree, but both (hall be difcharg^d in 
^proportion* Ibid. 3 Black. Com. i6» 

XL Of appointing Guardians. 

Formerly when a perfon died, leaving children under 
age, certain perfons were-entitled by law to be guardians 
to fuch as were heirs to real eftates; but now the father, 
and he only, is authorized to appoint a guardian to fuch 
children as may be under twenty-one years of age at the 
time of his death : and this he may do either by i^^ or 
will, to b^ executed in the prefence of two witnefies : 
fuch guardianfhtp to continue fill tl\ey are tw^nty<»one, or 
for a (horten time. And by the 12 C. //, c. 24, a re« 
, medy is given to the guardian againft any perfon who (hall 
unjuftiy take away fuch child, to recover him, and da-;* 
mages, for the child^s benefit. This guardian has alfo the 
management of the child's lands, goods, ana money, dur* 
ing his minority, fojr which he is to account, having all 
leafonable allowances. . 

By the cuftom of York, a mother may appoint a guar* By the cttf« 
dian to her children, as to the perfonal eftate, but not as ^^ ^f 
to the land. And in all cafes where no guardian is ap«* ^^^ 
poin^d, or if the guardians appointed die or refufe to a^, 

1*1? their . 
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their power devolves to the Lord Chancellor^ he being 

(tinder the king) the fupreme guardUri of infants, and all. 

Olivers not capable of sf^ing.for themfelves^ 

Cuftomtof . As to.inteftacy, in the fnainthequftQmsofifOndpn.^ftd 

London and York aguec} but there arc fome variations, «nd in. two 

^'^* principal points they confideraWy differ, lihe one is, that 

la London the ihve pf the children (or orphanage part) 

it not fully invefted hi them till the age of twenty^one; 

before whiich' tbey cannot ^ifpodb of it by tefiament ; and 

ifcthey die under that sige, whether fole.or niari;ied» their 

, fliare-(h«ll /fcrvive to the other children. The .pther isy 

-^ ; - thafli. in the province of York^c the heir at ^ common law,. 

-'■' . wbio inherits any land, eithejr in fee-iimple, or fec^aii, is 

cpccluded from, any fili^ pdrtioin or reafonaUe pari. Prac. 

further cuf- -If A father \$ a* freeman of Londo4^ be cannot dcVife 
toms of the difpofition of the body of his child'; apd. if h<e dQlh^ yet 
^^f^^ ^ infiiht fliall remain in the cuft^dy of the. mayjor tod 
aldetOEten^ who are guardians to the. children of aU h^emtit 
of. London that sire under the jaige of tWenty-pne at the 
time of their father^S^ deceafe^ . Sp that i^v^ friseinan, oi^ 
freowoman die, leaving' prphans, wfthin age, unmarried, 
the court of orphans, which is h^d b^cuttom time out of 
memory, before the lord mayor and aldermen of the city of 
Lpnd6i>| ihall hav«e the cuftody of th^r body and -goods; 
and the executors' or adminiiiratprs ihall exhibit inven^ 
tpries bfifpre tben%, and beconfie bound: to tbe chambertaia 
to the.ufe of the orphans, to make av true account upon 
oath ; and if th^y refuii;, they nfiay be committed till they 
become bound. . Pnt/* Lond, 287, a88. In cafe of intef. 
taeyj th&.ftaxjb»te of diftribution exprefely es^cepts and .re^ 
fei)Vos the cufloms of the city of London, and province of 
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' A WILL Is to be written oh paper or parchment wiili- i 

out a rtamp, the legiflature wifely confidering that a pcrfon. 
may be fcized with a fudden and fatal illn^efS) remote from 
any vender of ftamps, / r 

.Whether a will be begun with thcfe words, .*' In the Nimesand 
name of Gpd^.amen," or with thcfe. " t'hiV is the laft will aiditioiu. 
^nd..teftametit,^* is immaterial ; yet the fofmer/fe«mmg to 
be themoft ufual method, it \i here purfucd.. .The teftator 
ftiould be careful in givirik a'proper defJ:Viption of-bimfclf^ 
as with refpeft to his c^riftiai^ and furnamc,, his place of 
abode^ tcacle, or occupation ; which is .ufu^fly termed hia v -• . : t* 
hdditlon. ' Women, who .were never mprri^cL iife the a<Jr •>. • 
ditioa of /pin/ler \ widows, that ot^zvidow^ i-yvhich are^fuf-! - '3 
ficient without mentionirtg. an^ trade orbufinefe, 'though 
they may cxercife any fuch, ■' \. 

Legatees (hould alfo he prbpeTfy defcribed', as thereby, 
they may be dlftin^uHhecf'from any others; and the whole: 
will fhould be fo formed as to -leave no room for di^ubt 
concerning the teftator's intention. 

The words, 6F " Sound smd dlfponng'iriind^ &€*** fttti'^Thc words» 
eflentiaUy neceffary to the validrty of wills, arid fhould be " ^^^^^ 
ndticed and acknowledged in every will by the teftator. - . V^^^e ' 

Where there is no time limited for paying a Icgaty, mind.** 
the. executor has dne year i^fter th^ teftator's dea^ for^<?K*cicf^ 

paying it. ; ' S?*^^ 

It mould bedntcd the day and year on which ihe ttf- 
, tator figned it; and he fliould put his feal as well as bis^ 
nam^ to the will ; for though this is not required by the; 
29 €• Ily even with refpe<5l to real eflate, and as t0 per^ 
^ fonal eftate, we have feen, that lefs formality js required in[ ' 

executing a will thereof, than a will whereby real eftatc i& 
affe£ied; and that .two witneffes arc fufficient, where thq 
will does not concern real eftate , yet if a man derives bis^, 
power of difpofing from any deed, by which it is expreiTedii^ 
that he, will difpofe by writing;, under his hand and fealm 
isfc, it is neceilary for the teftator to feal bis will ; as by^ 
ah omiilion thereof the difpofition hath been held yoid«; * ' 
And it has been held^ tjiAt iealing a wUl i$ not a fu^cient 

figning 

'^ 3 . , ^ 
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figning within the ftatuie ; therefore, it is prudent for the 
teftator both to fign and feal his will. 

If a marf ied-^oman makes a will, in conlequence of a 
(ettlement or agreement, the will (hould begin in the fol- 
lowing form : 
\raiofi IN THE MAME OF GoD, Amen. I Mary Nokcs, 
feme wttt.^^pg^f JqJjjj Nokcs, of Hampftead, In the county of Mid- 
dlefex Efqutre, do by this my. writing, purporting to be 
my laft will and teftament, difpofe of my eftate and effe£ls, 
purfuant and according to the Authority to me gi^n and 
refcrved in and by a deed of fettlement made on my mar- 
riage with the faid John Nokes, bearinjg; date (and fetting 
out the date of,- and parties to the fettlement, if known) 
9ind by virtue oC the faid deeo, and of all other powers and 
authorities whatfoever to me given or referved, in manner 
as follows: That is to fay, I give, isfc, as in other wills. 
Win h^ When the perfori mak4ng the will executes it, he muft, 
to fcc ««c- jjj ^^ pfefence of the witneffes, write his name oppofite 
^^ the feal, (or if he has previoufly written it^ he muft ac- 

kpowledge it. to be his writing.)«-**If he cannot write, he 
muft make his mark, and then fav t6 the witnefles, <^ I 
publifh and declare this as my laft will, and defire you to 
witnefs it." 

No. 1 

, • * WUlfJa Marij pojftjfci of Money i Plaie^ Houfekold Goods ^ 

a Uafthold EjiaU for Years ; another for Years deier- 

. minable on the Deaths of three Perfons named in the 

. Lea/i \ and having alfo divers Sums of Money due to 

kirn; out is not poffejid of any real ejlate^. giving '^thjt 

^- ' whole to his Wife. 

IN THE name OF God, Amen. I John Hook, of 

Ghcagfide, in the city of London, linen-draper, being *in 

health of body and of found mind, memory, and under- 

K, ilanding, praifed be' God for the fame,- do make this my 

^ • h& will and teft^ment ill manner and form following: I 

Jive, devi(^ and bequeath, unto my befoved wife Mary ' 
[ook^iaU my money, fecurities for mpncy, goods, chattels,- 
cftate and effefis^of what nature or kind foevcr^ and where- 
#bever the fame iball beat the time of my death. And. I 
do nominate, conftitute^ and appoint my faid v^ife fole ex-? 
ccutrix of this my laft twiil and teftiaiient, hereby ^evoking 
and making void all and every other will or'v^Us at any 
time Kerets^re by me made> an4 % declare t£ii^ to be my 



laft will anj(] teftament. In witness whereof I the faid 
John Hook have hereunto' fe^my hand and feal this 
day of in the year of our Lord ],8oo. 

SiGi^EDjfealed,, declareJ^andfiui- 

lifhed^ by the abovenamed John r"n 

ikook^ as and for his lajl xduand^' ^ ? ' 
teftament, in the prejence of ttJ. JOHN HOOK, cri 8 

who^ at his requeft^ and in his pre^^ , 2^ o 

Jtnce^ have fuhfaibtd our names a^ \^ j 

witnejfes ifureto. , 

Thomas Crook. 

William Marriot. 

No. ir. 

Will of an unmarried Woman^ or Spinjler^ pqffeffitd of 
Money ^ Houfehold Goodsy and other Ferfonal Jiftatt* 

IN THE name of God, Amen. I Sarah Singleton, 
of German-ftreet, ih the pari& of Saint James, in the Li* 
berty of Weftminfter> and County of Mtddlefex, fpinfter, 
being in health of body and of found mind, memory, and 
underftanding, pralfed be God for the fame, do make this 
my lad will and teftament in manner and form following : xo be de- 
First, I will and defire that I may be decently buried in centiy 4>u« , 
the parifli church of Saint James aforefaid u And I givc^!^* . 
and bequeath unto my brother John SingJeton the fum of gailcs ta*twt 
^oo/. : Also, I give and bequeath unto my brother WU- brothers* 
tiam Singleton tbo fum of 600/. : Ax^so, I give and be--^**^^** 
qucath to mjy nephew William Singleton, fon of my bro*h|j^j,t^{J"|j 
their Thomas Singleton, deceafed, the fum of 300/. to be theage of 
paid my faid nephew, when he attains twenty-one y^ars*' J«««* 
of age ', and the interefi thereof in the mean time to.be 
paid and applied towards his maintenanee and education, 
lA fuchmanner as my executor hereinafter named, fhaH in 
his difcretion think fit.' ^hi. the reft and refidue of my Rcfidue to i/ 
money, goods, chattels, eftate, and eftefls, of what niiture brother, 
or kind foever^ I give and bequeath unto my brother Janies ^^**" ^^^ 
Singletpn: And I do nominate, conftitute and appoint, ^^^^* ^* 
my faid brother James^ fole executor of this my laft will 
and teftament ; hereby revoking and malting void all and 
every other will and wills at any time h^retofqre by ipe 
made^ and do declare- thj|( to be my laft will and tf ftament/ 
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In w'ltneS whereof I have hereunto, fet my hand and 
feal, this , day of in the year of ©ur Lord 1800. 

Signed, feuled,' 7 . SARAH 51NGLET6N. 

No. ni. 

fVm of a married Woman by Virtue of a Srttlei^eni made 
previous lo her Marri.ge^ ^ifp^fi^g of Perjcnai EJlate. 

IN THE NAME OF GoD, Amen. I Elizabeth Mills, 

no\y wife of John Mills, of the parish of Saint Margaret, 

Weftminfter, in the county of Middlefex, Efquire, late 

Elizabeth Field, fpinfter, being fipk and weak in body, but 

of found and difpofing mind, memory, and underftanding, ' 

pralied be (xod for the raxiie,<io hei-^by, in puriiiai^e and 

exercift? of che power and authority given and r ^ferved to 

Mentions me, in and by the fettlement made previous to my marriage 

*^T "^fettle- w^^*^ '^^ ^*'^ J^^" Mills, and by force and virtue of all 

«mS. ^ *"^ every the power and powers, authority and authorities 

in me being, or enabling me thereto, hiake my laft will 

and teflament in manner following, that is tcr fay, I give 

%^ueft to atid. bequeath unto my beloved hafband the fum of 200/. 

^«f i*"^ Also, 1 give and bequeath utito my brother William Field 

^r'and' the fum of lOo/. Also, I give and beqideath uato my 

coufii?. couiin Ann Soam, widow, the ^ en of 100/. All the 

Eclid»« to reft, refidue, and remainder of my -eftate and effefts, of 

between'a ^^^^ ^^^^ ^^ nature foevcr which 1 have orfcall have righ^ 

lupEew and to difpofo of, I give and bequeath unto my nephew and 

y.c<J«- . Hiece, James and Mary Field, equally to be divided be* 

tween (hen), in cafe they are both living at the time ^ 

\ ' my death ; but if either of them ftiall happen to die before 

me, then I give and bequeath the (hare of him or her fo 

Brother ap- dying CO the furvivor pf them. Ani? I do hereby nomi- 

pointed ex- j^^^^^ conftitute, and appoint my brother William Field 

t^utor. '.jiforefaid, fole executor of this my laft will and teftament. 

In wit NESS whereof I have hereunto /«t my hand and 

feal, t^e ' day of in the year of OA^r Lord, 280CX 
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Signed, fealed, ) ELIZABETH MILLS. Sig 

I i 
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No. IV. 

IFill of a ^an ^ving a large Slock in Trade, and other 
Perfonal EfiaU to a confiderable Amount j but no Real 
Eftate. 

' IN THE NAME OF GoD, Amen. I Thomas Jackfon, 
of the parifh of Saint Martin in the Fields, in the county 

• of Middlefcx, upholftercr, being fick and weak m body, 
but of found and difpofing mind, memory, and underftand* 
iiig, thanks be to God for the fame, do make this my lad 

will and teftament in manner following: Whereas my Mention 
clear and loving wife Martha Jackfon is provided for by "*^« 5***? 
fcttlement ' made on. her marriage, and thereby, on 'ny provided Sb 
deafh, will, amongft other things, be entitled to, and pof- by fettle- 
feffed of a /dwclling-houfe, mcffuage, or tenement, fituate °»«»^ 
and being at Knightfbridge, in the parifh of Saint George, 
Hanover- fquare, in the iaid county of Middlefex, for the 
term of her life : Now, in token of the love and afFe£Kon 
1 have and bear for and towards my faid wife, I give and 
bequeath to her all the plate, iinen, china, faoufehoid goods, 
. and furniture of all kinds, which fhall be in the aforefaid ^ 
dwelling-houfe at the time of my death, and alfo the funrr 
of 20 guineas for a ring and mourning. And I give and tegsdea H' 
bequeath to my brothers, John and William Jackfon, the '^° ^°' 
like fum of 20 guineas each for a ring and" mourning,* ^^^' 
Also,J[ give and bequeath unto John Jones', and Thomas Legsicies to 
Jenkins, of Knightfbridge aforefaid, Efquires, my executors executory 
and truftets here^inafter named, the fum of 60/. each, for 
the care and trouble they may have in executing this my 
will, and performing the trufts hereby in them repofed. 
All the reft, refidue, and remainder of my piste, linen^Refidoeof 
china, houfehold goods and furniture, and all my other ^o"fehoU 
goods, chattels, ftock in trade, eftat6 and effedls of wh»t |^j^**'» ^^!^- 
nature or kind foever, not herein-before given or be- jn Jjade^to 
qucathed, I give and bequeath uAto the faid John Jones truftccs, to 
and Thomas Jenkins, to hold p them the faid. John P'*=*^ ^^* 
Jones and Thomas Jenkins, their executors, adminiftrators^^fn"^^"^ 
and affigns, upon this fpecial truft and confidence never- for the f«p« 
^thelefs, that is to fay, that they my faid truftees, or the fur- P^f^' ^'- ^ 
. \ivorofthcm, or the executors or adminiftrators of fuch jjjg.'^j^^j^^ 
furvivor, do and (hall, as foonasconvenient after my death, of agr. 
fell and difpuDfe thereof, and call in and receive all' futh ^ ^^ 

^ debts, fum or fums of money, as fhall be due or owing to 

• ' M mc 
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me at the timrofmy death, and place the monies arifing 
by fuch fale or difpofal, and the monies fo to be called in 
and received, upon government, or othet good and fuffi- 
cieftt fecurity, in their own 'names, and in (uch manner as 
they fliall think proper : And also in truft, that they do 
and fliall receive the inter eft and dividends thereof from 
time to time, as the fame fliall become payable, and pay, 
• ^PP'yj ^nd difpofe of the fame, or a fufficient part thereof, 

for and tov^ards the maintenance, education, fupport, aqd 
bringing lip of my fon James, and my daughters Mary and 
Elizabeth Jackfon, and fuch other child or children, as I 
1 fliall have living, or that my faid wife may be enfient with 
at the time of my death, until my fai3 children fliall feve- 
rally and refpeftively attain their feveraland refpecSive ages 
of 2 1 years ; and when and as my faid children fliall feve- 
rally and refpe£livcly attain their faid ages of 21 years, in 
truft to pay, aflign, transfer, and convey all the faid refidue 
of my eftate and efFefts, with the intereft, dividends, and 
produce thereof, a$ fliall not have been applied for and to- 
wards the maintenance and education of my faid children 
as aforefaid, or fof putting any or either of them to bufinefs, 
or other wife advancing any or either of them in life, pur- 
fuant to the power hereinafter for that* purpofe contained, 
. equally unto and amongft all my faid children, when and as 
they mall feveraliy and refpedively attain their faid ages 
t)f 21 years: and in cafe any or either of my faid children 
ihall happen to die before having attained 21 years of age, 
without leaving iflue of his or her body lawfully begotten j 
'• then in truft to pay, aifign, transfer, and convey all the 
laid refidue of my eftate and effeds, and the intereft, divi* 
dends, and produce thereof, or fuch part thereof as fliall re- 
main unapplied as aforefaid, unto fuch of my faid children 
as fliall live to attain his, her, or their refpe<Slive age or 
ages of 21 years, fliare and fliare alike, if more than one. 
But in cafe any or either of my faid children Qiall happen to 
die under age, leaving iffue of his# her, or their body or 
bodies lawfully begotten; then in truft to pay, aflign, tranf- 
fer, and convey the part or fliare of fqch deceafed child or 
children unto fuch his, her, or their iffue, fliare and fliare 
alike (if more than one) when and fo foon as they fliall fe- 
veraliy and refpedlively attain their feveral and refpeftive 
ages of 21 years, and to pay and apply the intereft, divi- 
dends, and produce thereof, in the mean time, for and to- 
wards their refpedlive maintenance and education. Bat in 

cafe 
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* ^ cafe all and -every of m-y faid children (hall happen to die 
under ag^, and without leaving iffue of his, her, or thefr 
body or bodies lawfully begotten ; then in iruff to pay, 
aflign, transfer, and conyey the faid refidue of my eftate t 
and effedls, and the intereft, dividends, and produce there,, 
of, or fuch part thereof as fhall remain unapplied as aforc- 
faid, unto my faid dear and loving wife Martha Jackfon^ 
But in cafe flie^fhall be then dead ; then in truft, to pay, 
affign, transfer, and convey the fame unto my aforefaid two 
brothers John and William Jackfon, or fuch one of them 
as fhall be then living ; and I do hereby cmp6wer and 
dirfeft my faid truftees to pay, affign, transfer, and convey 
the fame accordingly. And I do authorize and empower Truftees 
my faid truftees, From time to time, as often as they (h2l\^?owtTti 
think proper, to aher and change the fecurities on which ^^^^^^ 
the faid refidue of my eftate and efFefts fliall hereafter be fccurities, 
placed out, and from time to time, as often ^s they fliall 
think fit, again to place the fame out upon government or 
fuch other good and fufficient fecuriiy or fccurities, as they 
fliall think proper; and I do hereby alfo authorize and cm- 
power my faid truftees to apply t?he refpe£live part or (hare 
of any or either of my aforefaid children, or the refpefilive 
part or ftiare of any or either of their lawful iflue (in cafe 
^ any or either of them die under age leaving iflue as afore- 
faid) of and in the faid refidue of my eftate and cffe£^s for 
putting any or either of my faid children, his, her, or their 
lawful iflue out to bufinefs, or any fuitable employ, or for^ 
fetting him, her, or them up in bufinefs, or advancing him, 
her,' or them refpefiivcly, in any employ or otherwife, for 
his, her, or their refpedkive advancement in the world by 
marrying, or otherwife howfoever, any thing in this my 
will contained to the contrary thereof in any wife notwith- 
ftandfng. And it is my will and meaning, that my faid J^^^A"/"- 
trnftces, or either of them, fliall not be liable to anfwer or II^aTx^ 
make good any lofs or loues that fliall or may happen- to pcnccs and 
the aforefaid refidue of my eftate and effeds, in placing out loffes. 
the truft monies according to the diredlions in this my 
will% in tranfafting any money affairs, or otherwife re- 
lating to or concerning the execution of the trufts men- 
tioned in this my will, unlefs the fame^all appear to 
happen by or through their or either of their wilful ne- 

flea or default ; nor fliall either of them my faid truftees 
^e anfwerable'or accountable for the afts, deeds, receipts. 
Of diiburfcments of the other of them j but each of theoi 

M 2 ftiiH 



fkzW be ^fwerable only for his own feparate ads,- deeds, 
receipts, au^d dilburfements : And I do hereby dired that 
my faid truftees fhall and njay pay and reimburfe thenv- 
fclves and himfelf out of the aforefaid rcfiduc of my eftate 
and effei^s, all reafonable and neceiTary cofls, charges, and 
cxpences whatfpever, that they or either of them fliall or 
may bear> pay, be put unto, or fuftain in or ^bout the en^e* 
cution^f this tny will^ or the trufl hereby in them repofed. 
Appointed And LASTLY, I^'do hereby nominate, conftitute, and ap* 
^Tg^u' P^*"' ^y ^^*^ truftees the faid John Jones and Thopias 
4san8. Jenkins, executors of this my laft will and Jeibment: and 
I do hereby alfo nominate, conftitate and appoint my faid 
wife, fo long as file fhall continue my widow, and no 
longer, together with my faid truftees, guardians of my 
aforefaid foa James, ^d my daughters Mary and Elizar 
beth Jackfon, and of all, any, and every fuch other child or 
children as I (ball have living, or that my faid wife may 
t^ ^nfient with at the time of my death : and dp hereby 
revoke and make void all former and other will and wills 
by me ^t any time heretofore made, and do declare this to 
be my laft will and teftament : In witness whereof I 
have at the bottom of the two firft fheets of this my will 
(the whole whereof is contained in -three (beets of paper) 
^ fubfcribed my name^ and to this third and laft flieet, fet my 
'hand and feal this day of in the year of ouf 

Lord 1800. ^ 
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Signed, fealed, ? THOMAS JACKSON, v. 8 

fa-a- - J 2 o 

No. V. , ^ 
j1 Will difpqfing of Lands Qnly. 

IN THE NAME OF GoD, Amen. I Thomas Style?, 

of Cheapfide, in the city of London, gentlcfnaff, bein^ of 

found and difpofing mind, memory, and underftanding, do 

, v^^kty publifh, and declare this my laft will and tefta|j||Bnt, 

pcvifcof in manner and form following, that is to fay, Firft, I give, 

iircchold devife, and bequeath unto Richard Fox the younger, of 

jSin Sokes Cheapfide aforefaid, gentleman, allthofe my freehold mef* 

in fee Am- fuages, lands, tenements, hereditapents, and premifcs, yith 

pi^» the appurtenances whereof I am feized in fee, fituate, ly* 

ing, a^id being at Chelmsford, in thj: county of Effex, and 

^ now' 



\. 



now or late in the feveral teQures or occupations' of WiU 
'Ham Pitt, {3c. (mentioning the names of the tenants of the 
premifbs) or fome or one of theni) their or (bme or one of 
their under tenants, or affigns, to have and to hold all an4 
every the faid lands, tenements, and hereditaments, with 
the appurtenances, fituate as aforeiaid, to him the &id. R>r 
chard Fox, his heirs and affigns^ for tvtr. Alfo^ I giv^ Devife of 
devife, and bequeath to my fecond fon, William l^tyies, all ^*f^ to «- 
that my freehold, farm, lands^ and premifes» fituate ajt \^^^^ 
Chelmsford aforefaid, and n^^win the pofTeifion of Richard exetutory' 
Oatley, as tenant. thereof to me, to hold the fame farnt, <ievifcov«r 
lands,, and premifes, unto my faid, fon, William Styles, ^^^^\^^ 
and during the term of his 'natural life, and fronn and 
immediately after his difeafe^ I give, devife^ atyd bequeath 
the faid £armS) lands, and preroifesj to my grand-daughter^ 
Mary Styles, her heirs and adigns, for ev^. Alfo, f give Devife of 
and bequeath unto William Summer,^ of Ifiington, in ihr freebolcTs t« 
county ofMiddlefexi Efq^uire, all thofe nvy copj^old lands^ ^°* *^ ***** 
meffuages, tenements, and hereditaments (and which 1 
have furrendered to the ufe of my will) fituate, lying, and 
being at Enfield, in the county of Middlefex, and which 
now are, or lately were, in the tenure or occupation of 
£dward Fairfield, his under-tenants or affigns, to have and 
to hold the faid copyhold lands, meiTuagjei, and tenementf, 
to the faid William Summer, his heirs and affigns, for 
ever, according to the cuftom of the manor of which the 
fame are holden. And I do alfo hereby give« devife, and Qevlfe of 
bequeath unto my faid fon, W i 11 ianv Styles, all thofe my ^Py'^**^ 
four freehold meffuages or dwelling -houfes, fituate in ^** 
Cheapfide, London, aK)refaid, being Nos. ii, i2, 13, and ^ 
14, and now being in the feveral tenures or occupations 
oU is^€, (mentioning the tenants names) to have and to 
hold the fame to my faid fon, William Styles, and to the 
heirs of his body, lawfully begotten, or to be begotten; 
and for default of fuch heirs, then to the right heirs of me"* 
the faid Thomas Styles for. ever. Alfo, 1 give, devife,. and Beriret i» 
beaueath unto John Luteftring, of. Cheapfide, London, tenant* m 
merc^, and Richard Qadey, of Fleet-ftreet, London, ^^™f^^°»^^ 
aforefaid, linen-draper, all that my freehold eftate, farm, nanw, 
lands, and premifes, whereof I am feifed in fee, fituate, 
lying, and being at Hackney, in the qounty of MiddlrfcJc, 
and now in the tenurex or occupation of Henry Symkin3, . | 
as tenant to me of the fame, under a leafe for twenty-one 
years, from Lady-day, 179^, tohav^ and to hold the Uta^ 
■ 3 eftate. 
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' eftate, farm, lands, and premifes, with the appurtenance s, 

unto the faid John Luteftririg and Richard Oatley, (their 
heirs and affigns for ever, as tenants in common and not 
as jpint-tenants.) If it intended to mate the devifees joi^t^ 
tenants^ the words of the devife are to be exaSly Jtmitar titl 
the beginning of the parenthejis^ and then^ injtead of the 
words inferted mween them^Jay [and the furvivor of them* 
his heirs and ailigns for ever, as joint tenahts, and not as 
Derife of tenants in common.] And as to all the reft, refidue, and 
tbe refidue. remainder or my real and copyhold eftates whatfoever, and 
wherefoever the fame may be fituate, lying, and being, I 
do hereby give, devife, and bequeath the fame to my faid 
fon, William Styles, to have and to hold the fame' to my 
faid fon, William Styles, his heirs and aiSgns, fol- ever. 
In witncfs whereof 1 the faid Thomas Styles have, to this 
my laft will and teftament, fet and fubfcribed my hand and 
Zeal, the aoth day of March in the year of our Lord 1799. 

Signed, JiaUd^ publifliedy 
and declared^ by the faid 

Ujlator Thonias Styles^ as ' I ^ 

and for his laft will and o^? 

tejlament, in theprefence (?/THOMAS STYLES, co H 
us^who^ at his requejt^tn %.o 

hisprefence, andinthefire-' . ulZ? 

fence of each other j have * 

fubfcrioed our nanus as 
Viitneffcs thereto. 

John Wilkes. 

Richard Rigby. 

Jonathan WiLp. 

If a duplicate, or other part of the will, is executed at 
the fame time, fay, *• As we have likewife done to a dupli^ 
** cate of the above written will at the fame time.'^ 

No. VI. 

Republication of the foregoing Will, 

WHEREAS fince the making and publifliing of the 
above laft will and teftament of me the^ faid Thomas 
Styles, I have purch^fed divers freehold lands, meffuages, 
tenements, hereditaments, and premifes, fituate in the 
feveral counties of Hertford and Middlefex; Now I do 
heret>y republifh my (aid laft will and teftament, ^md do 

hereby 



hereby' declare that it is my defire ^and intentiooi that the 
faid will and teftament fhall be good and valid^ to all in-» 
tents and purpofes, as if the fame had been thU day origi- 
nally made and publiflied ; any a£t, deed, matter, or thing 
whatfoever, by me heretofore done, committed, or omitted, 
-to the contrary thereof in any vfifps notwithftanding. In 
witnefs whereof I have hereunto fet and fubfcribed my 
band and feal, this ift day of May, in the year of our 
Lord 1799. . • , 

Signed undftaltd by the faid \ 

tejlator^ ihomas Styles, in 

ifuprtjince ofus^ who^ at f^ 

his requcfty m his prefenuj - %^ 

and in the prcfence o/eackTHOMAS STYLES, co 8 
ciheri have fubfcribed our . S. o 

names as mtne/fes to the { "1 

a^ove republication of his . . 
fmd Iqfi zoilland teftament. 

Xo be executed in the prefence of, and fighed by three 
witneiTes, in the fame manner as the original wilh 

No. VIL 

A Will of Freehold^ Copyhold^ Leafehold^ and Perfonal 
Eftates\ the ttftator devifes the fame to trufites to Jecure 
an Annuity to his wifey and alfo to provide for any 
children that he might have by her, and in default ofijfue 
he devifes the fajHe, fubjeS to the Annuity, ^c. to the 
eldefljbn of nis uncle ; charged with the payment of 
Monies. 

IN THE NAME of GoD, Amen. I James JoneSy of ' 

Charles Street, in the county of Middlefex, Efquire, bein^ 
of found and difpofing mind and memory, do make this my 
lafl will and teftament, in manner following : Firft ani 
principally I commend my foul to God who gave it, and 
my body I commit to the earth, to be decently interred 
at the difcretion of my executors hereinafter named ; and ^ 

^s to fach worldly eft^te as God of his goodnefs hath be- 
ftowed upon me, I give and difpofe thereof as follows : that 
is to fay, I give and devife unto and to the ufe of my dear 
wife, h/Lary JontSy Nathamtl Nokes, 6f, &c. and Oliver^ 
Ormc of, &c. their heirs and aflagos, all and every my free- N.B. THe 
hold and copyhold eftates, upon the trufts neverthelcfs ^JJjIj'^Je 
hereinafter declared of and concerning the lame \ and I gi ve, furrendeted 

devife, to the ure of 
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devke) ami bequeadt all my leafehold eftates a$ well for 
Kves as for years', together with all my perfopal eftate, of 
what nature or kind foever, unto the faid Mary Jones^ 
Natfianiet Noitr^ and Oliver Grme^ and their heirs, execu-^ 
tors, adminiftrators-, and affigns refpedively (according to 
the nature of the feveral eftates) upon the trufts never- 
thelef^, and to and for the feveral intents and purpofes here- 
jttafter cxprefled and declarcfd of and concerning the fame 
(that is to fay) upon truft, hy and out of the rents^ ifiiies, 
dividends, intereft and profits of all my fiiid eftates,* to pay 
an annuity or yearly fum of five hundred pounds clear of 
al] taxes and deduSions whatfoever, into the proper hands 
of my faid dear wife Mary^ Jfonesy during her natural life, 
for her &m\ ufe and benent, in addition to all other provi- 
fions made for her, upon, or previous to our intermarriage, 
and alfo by the ways and means afbrefaid to pay one other 
annuity or yearly fum of ■ pounds, clear of all taxes 

and other deductions, into the proper hartdu of my dear 
fifter Sarah HowtU^ the wife of Mr. GiUs i?ba;<r//,. during 
her natural life, or to fuch perfon pr perfons as fhe fliaii 
' from time to time, half yearly, and not otherwife, by any 
note or writing figned with her hand, direft or appoint to 
receive the fame,, and fo as' that the faid laft-mentioned 
annuity {hallfiotv nor fliall any part thereof he fubjcft, 
or liable to the debts, enjagemeiats, management, or con- 
trqul of her hufband, nor in their' or either of* their 
power to fell, anticipate, affigns, or any way to difpofe of 
or incumber the fame, the uid annuities refpediv^ly to 
be paid" and payable by half-yearly payments, on the feaft 
days of Saint Michad the Archangel, and the birth of our 
Lord Chjtji in each year, by even and equal portions, the 
firft payment of the fame refpeftively to begin and be 
made on fuch of the faid feaft dkys as Oiall firft happen after 
my deceafe, and upon further truft, that the faid Natkanid 
Naies and Oliver Orme ftiall and may retain the fum of 

^ pounds each, for their trouble in performing the 

ttufts of this riiy will, and upon this further truft, that 
'they the faid Mary Jones^ Nathaniel Nokes^ and Oliijer 
Ormei^sLnd the furvivors and furvivor of them, his or her 
heirs, executors, adminiftrators, or affigns, do and fliall 
at the end of one year next* after my deceafe, if there fliall 
be any child or children ^f my body, by the faiditf^r^ my 
wife then living, convey, affign, and transfer, in fuch 
manner as counfel fiiallr advife; all the reft and refidue of 

my 



tny freehoU) copyhold, and leafehold eftates, money in the 
funds, and all other my perfonal^eftate and efFe£ls of what 
nature or kind foever the fame may be, fubjed tO) and 
charged \nnth the payment of the faid'feveral annuities oF 

five hundred pounds, and pounds as aforefaid, or 

fuch of thecu as (hall be then fubfifting, unto my eldefi or 
only childj his or her heirs^ executors^ adminijlrators^ and 
ajfftgns^ abjblutelyfor every but in cafe there fliall not be any 
child living at the end of one year next after my deceafe; 
fhall and do convey, ailign, and transfer by fuch advice 
as aforefaid, all fuch reft and refidue of my freehold, copy- 
hold, and leafehold eftates, money in the funds, and all 
other my faid perfonal eftate and efFeds, fubjedand charge- 
able as herein before is mentioned unto the eldefifon 
then living, of my uncle John Jonesy of efqutrsi 

his heirs, executors, adminiftrat6rs, and affigns, abfo^ 
lutely for ever, fuch eldeft fon neverthelefs paying there- 
out, or to the good liking of my faid truftees, fccuring to 
be paid thereout, unto each and every of bis younger bro- 
thers, the fum of three tfaoufand pounds ; and I do hereby 
conftitute and appoint my faid dear wife Mary Jones^ the 
faid Nathaniel Noiesj and Oliver Orme, e>cecutors of this 
my laft will and teft^Knent, hereby revolving ^nd annulling 
all former and other wills by me at any time heretofore 
made. * And my wUl is, and 1 do hereby dired, that my 
faid executors and truftees (hall each of them be anfwer- 
.able for her and his zSt and receipts only, and not the one 
of them for the other of them ; and that they (hall not 
be anfwerable for any lofs or mifcarriage by any fecurity 
or fecurities that may happen in my eftate; and alfo that 
they fliall retain all thetr cofts, charges, damages, and 
expences out of the eftates and eflfefis in them refpeftively 
vefted in and by this my will, and the truft therein con- 
tained. In witness whereof^ &c. % 
Signed, fealed, J James Jones. 

To befignedbythreewitn^es* ■ ^ 
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' No. VIIL 

^ Will by a Feme Covert, reciting a 'Power given to her 
by her Marriage Articles. She givsy all to her huf- 
bandy appoints him Jole executor^ dcjires to be buried 
with hiniy &c. , 

IN THE NAME 07 GoD, Amen. I Bofui Antry^now 
wife of Arthur Antry^ of London, merchant, being in good 
health of body, and of a found and difpofing mind and me- 
mory, (bleffed be God for the faoEie) do this firft day of 
Afoy, in the year of our Lord 1800, make and ordain this 
Marriage my laft will and teftament in manner following : Whereas 
* h'^ h' **^ *" ^'^^ ^^ * certain indenture tripartite, bearing date on or 
toinVrfonal ^^^^^ thc fixth day of March 1789, and made between 
eiiates were the faid Arthur Antry of the firft pavt, me the faid JBo0a 
"^*|oed in Antry by my then naoie of Bona Brown^ of thc fecond 
fcparatc'ufr P**"^' ^"^ Charles Cray^ merchant, Dorothy Dix, widow, 
and difpofal. and Edward Ellisj apothecary, of the third part, made 
previous and in order to my marriage with the (aid Arthur 
Antry my now hufband, divers leafehojd mefiuages or te- 
nements, grounds, hereditaments, Bank ftock, and Eaft 
India bonds, of me the faid Bona^ ar« thereby affigned and 
transferred, andi therein recited to be transferred refpec- 
tivcly unto the (aid Charles Cray^ Dorothy DiXy and Ed^ 
ward Ellisy their executors, adminiftrators, ^nd afligns, in 
manner therein exprefled; in truft, nevertheless for the, 
fole and feparate ufe and benefit of me the fkid Bona Antry, 
and with full and abfolute power for me from time to time, 
notwithftanding my coverture, and whether I fhould be 
Cole or married, by any writing dr writings under my hand 
and feal atteftcd by two or more credible witnefles, or by my 
laft will and teftament in writing, or any writing, purporting 
my laft will and teftament, to be by me figned, fealed, pub- 
lifhed, and jeclared, in the prefeilce of the lilce number of 
witneffes, to difpofe thereof, or any part thereof, to fuch 
' perfon and perfoiis, and in (Uch proportions and manner 
as I ihould t^ink fit ; as in and by the faid indenture, re« 
lation being thereunto had, may (among other things therein 
contained) more fully appear. Now in teftimony of the 
fincere love and afFe^lion which I have and juftlv bear to- 
wards the faid Arthur Antry my moft dear and indulgent 
huft)and, and by virtue of the power and powers, authority 
and authorities to me referved and given in and by the 
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faidin part recited indenture, and of all other power and Devlfes the 
powers, authority and authorities any ;wife enabling "^^ hlXand,^*'^ 
thereunto, I the faid Bona Jntry do by this my laft will 
and teftament, or writing purporting my laft will and tef- 
tament, by me duly figned, fealed, publifhed, and declared 
in the prefence of the perfons whofe names are hereunto 
written as wi^neiTes thereto, give* devife, bequeath, dire(%» 
limit and appoint all and every the faid leafehold melTuages, 
or tenements, ground, hereditaments. Bank ftock, bonds, 
and' premifTes, and all other mymefluages or tenements, 
ground, hereditaments, ftock, bonds, goods, chattels, mo- 
nies, and eftatd whatfoever, and wherefoever, and of what 
nature or kind foever, whereto I am entitled at law or in 
equity, or whereof I have any power to difpofe, and all 
my eftate or intereft therein, unto my kind and dearly- 
beloved hufband (who is moft deferving thereof) his heirs^ 
executors, adminiftrators, and afligns refpedively, to and 
for his and their own ufe and benefit abfolutely. And 1 
hereby direft my faid truftees to convey, affign, and trans- 
fer the fame and every part thereof, to him and them ac- 
cordingly. Yet neverthelefs my mind and will is, and I Requcftlnj; 
do hereby defire and requeft my faid dear hufband to give ^J^^^^e^ 
(outof what! haveherein-befQre bequeathed tohirti) untohis b/given to 
daughter Floray by his former wife, (in cafe he (hall think his daughter 
fit, and that in his judgment (he (hall prove deferving of ^y * ^'«*" 
the fame) the fum of four hundred pounds of lawful money ^* *' 
of Great Britain, to be paid to her at fuch time or times, 
and in fuch manner or proportions, and under fuch reftric- 
tions in all refpedls as he (hall i\vt8t and think may be 
moft for her benefit. And I do hereby conftitute and ap- she makes 
point my faid dear hufband Arthur Antry fole and whole ^^^ ^^^^ 
executor of this my laft will and tcftament ; and 1 earneftly ***^"***'* 
defire of him that 1 may bq buried where he himfelf in- 
tends to be buried, and that he would give proper direc- 
tions in his will for that purpofe in cafe he fufvive me. 
And laftly, I do hereby revoke all former and other wills ^ 
by me at any time heretofore made, and do declare this 
only to be ray laft will and teftamcnt. In witnefs where- 
of, &c« 

Bona A^try. 
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No. IX. 

DircSions in a Will^ that if by bad Debts or other wife the 
Teflator^s Efiate fliall become infi^fident to pay Children s 
Legacies^ they fhallfvflain the Lofs equally. 

AND my will further is, that in cafe the faid feveraL 
legacies or fums of two hundred pounds a^piece herein- 
before given and made payable to my faid three children m 
manner aforefaid, (hall by reafon or on account of any debt 
or debts due ?nd owing, or which hereafter may grow due 
arid owing to my perfonal eftate, or by any other lofles, 
misfortunes, or means whatfoever my faid eftate (hall prove 
or become infufficient to anfwer and pay to my faid three 
children, or any of them, their refpeftive full legacies of 
two hundred pounds a-piece, at the times and in the manner 
hereinbefore directed and appointed for payment thereof, 
then and in fuch cafe I do hereby order, will, dire£t, and 
appoint, that all fuch lofles or deficiencies fo happening to 
my faid eftate, iQiall be borne and fuftained by all and 
every my faid three children, who fliall then be entitled to 
%\\t faid legacies of two hundred pounds a-plece, and that 
in equal prbportions, ftiare and ftiare alike, any thing in 
this my will contained to the contrary thereof in anywife 
notwithftanding. 
I . ' , No. X. / 

jf Devtfe of Tythes to a Trujlee^for the Augumentation of 
the Living of the Vicar or Curate qfS. 

Ileniy 1 give, devife, land bequeath unto my loving friend 
' ' M.j4, of, &c, Efquire, and to his heirs and ai&gns for 

ever, all that my part, fliare, amd portion of tithes, of what 
nature, kind or qualify fpever, iflbing and payable to me 
out of three feveral farms, fituate and being in the parifli 
of, isfc* And all other my tithes in the hundred of D^ 
aforefaid^ upon this fpecial truft and confidence neverthe- 
lefs, that he the faid M. J. and his heirs, fliall and do, 
from time to time, and at all times hereafter, permit and 
fuffer the vicar or curate of the parifii of 5. for the time 
being, and his fucceflors for ever, vicars or curates of the 
faid parifli of S. to receive and take the faid tithes,, part, 
fliare or portion of tithes to his and their own proper ufc, 
benefit and behoof for ah augmentation; and for the better 
livelihood, provifion aiid maintenance of the faid vicar or 
curate, and his fucceffors, vicars and curates of the faid 
parifh of 5. for ever, >» . 

No. 



Up. XL 

J Devife or Gift to W. College^ Oxah^f^ the Education of 

one poor Scholar for ever. . , 

Item^ I givcj devife and bequeath unto the faid M. A» 
and to his heirs and afligns Tor ever, all that my mefluage 
or tenement, farm, lands and hereditaments, fituate, £5V. 
upon this fpecial truft and confidence neverthelefs, that he 
the faid Af. A. and his heirs, {hall from time to time, and 
•all times hereafter, permit and fufFer the warden and fel- 
lows of W, college, in the univerfity of Oxford, for the 
time being, and their fucceffors for ever, to receive and 
take the rents, iflues and profits thereof, which I direft 
and appoint (hall, from time to time, and at all times here- 
after, be paid and allowed for and towards the maintenance 
and education of a poor fcholar of the faid college, for 
and during, ^nd until ^ch fcholar (hall be bachelor of 
.arts, or eleSed fellow of the houfe ; and then to another 
poor fcholar to be eleded and chofen, which fcholar (hall 
from time to time be nominated, elefted and chofen by the 
warden and five fenior fellows of the faid college. 

No. XII. 

u4 Devife of looo/. to he applied in releajing poor Prif oners 

in the Fleet or \ what Sort of Prijbners are to be 

ObjeBs of it, ^ 

AND I devife and will, that my executors herein after- 
named (hall, within four months after my deceafe, lay out 
and expend the fum of looo/. in releafing and difcharging 
fuch poor prifoners who (hall be imprifoned at my deceafe, ' 

in the prifons of the Fleet, or , or one of them, fituate 

in the city of London, as my faid executors fhall think fit; 
my faid executors havirig a regard therein to fuch poor pri- 
foners as have been fober and induftrious, and are fo con« 
"/" lined by reafon of loffes and misfortunes^ and have not 
through idlenefs, drunkennefs, or debauchery, fell into 
fuch condition ; provided neverthelefs, that if I in my life- 
time, after the date of this my will, fhall have applied or 
expended the fum of looo/. for the difcharge of fuch poor 
prifoners, then my faid executors £hall be difcharged from 
the faid legacy of looo/. hlerein before given and be« 
4}ueathed^ and the fame fhall ceafe and be void. 

No. 
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No. XIII. 

A JVtdovfs zoill, tokereby Jhe devifes to her Son^ a Manor^ . 
Lands, Sec. and Copyhold and Ltafchold EftaUSy in irufi 
to fay 9.ooo\. to her married Daughter'^ and under feveral 
other very Special Trufls and Limitations i drawn by an 
eminent CounfeL 

Imprimis^ I give and bequeath all my manors, lands, 
tenements and hereditaments whatfocver, both leafehold 
and inheritance, unto my loving fon S. H. his heirs, exe- 
cutors and adminiftrators, according to my feveral and 
refpeilive eftates and interefts therein, (excepting my 
meiTuage and farm^ and all my lands, tenements and here- 
ditaments thereunto belonging in P.J which faid gift and 
devife to the faid S. H. is upon thefe trufts following, vizm 
That out of the rents, ilTues and profits of the faid pre- 
mifes devifed unto him, or by*fale thereof, he the faid 
S. H, hb heirs, executors or adminiftrators, fhall and do 
pay all my debts^ funeral charges, my legacies, herein- 
after, by me given, and after the payment of all my 
debts, funeral charges, and legacies, then in truft that 
the (aid 5. H. his heirs, executors or adminiftrators, 
ihall and do out of the rents, ifTues ^nd profits of the 
faid premifes fo devifed unto him, or by fale thereof, pay 
the full fum of 2O0o/, of^-iSc. unto my foi>-inrlaw fF. D. 
cfq. ; at the end of fix months after he the faid W. D. 
fhall have attained his full age of twenty-one years, (if 
he (hall within the faid fpace of fij; months after his age q£ 
twenty-one years fettle upon his wife, my daughter JS. 
I fuch a jointure of 300/. per ann, as. fhall be limited fo as 
the profits thereof fhall be at her own feparate difpofal and 
ordering, during the coverture, without her hufband's 
controul) and in fuchplace or places, and in fuch manner, 
•and with fuch provifions for children, as my faid fon S> A* 
my cGufm R. IV, efq. ; and my coufm R. G.. £Sc. gentl or 
the furvivor.or forvivors of them fhall think fit; and in 
truft until the faid principal fum of 2000/. fhall become 
payable unto the faid JF. D. that the faid S. H. his heirs^ 
executors or adminiftrators fhall pay immediately after my 
deceafe, intereft for the faid 2000/. after the rate of 5/. 
per cent, per ann. unto fuch perfon and perfons, and to and 
for fuch ufes, intents and purpofes, as jny faid daughter E^ 
fhall by any writing or writings under her hand (notvirith* 
ftanding the covert!ure) limit and appoint, and not to her 

own 
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pwn hands, or to the bands of the {zidW, 22. or t& be any 
.way fub)e£l to bis management or difpofal, but to be for 
fhe feparate ufe and benefit of the faid ,£• and if the iaid 
H^i JD. Qiali happen to die before he ihall attain the fix 
months after his full age of twenty^pone years, and before 
fuch a fettlement as aforefiiid made.by him, then in truft 
that the faid S. A. his heirs, executors^ or adminiftrators^ 
fliall pay the faid fum of 2000/. unto my faid daughter £• 
{if {he (hall be then livin?) together with intereft for the 
^me after the rate aforefaid fFom the death of the faid 
if^. D» until payment of the piincipal; and if my faid 
daughter £. (hall happen to die before the end of the faid 1 

fix months, and before fuch a fettleooent made as aforefaid, 
then in truft that the faid 5. H. his heirs, executors or ad- 
miniftrators, (hall pay the faid fumof sicx)o/. with intereft 
at the rate aforefaid unto fuch child and children of the la:te 
E. z$ (he (hall leave behind her; and if (he (hall leave no 
child or children behind, then iii truft that 1^00/. part of 
the faid 2000/. be paid unto my faid fon*in -law JV* D, and 
the remaining fum of 500/. be funk for the benefit and ad- 
vantage of my faid fon 5. H, his heirs, executors and adoii-* 
niftrators; and if my faid fon«in*law fV. D* (hall live to 
the end of the faid fix months after his attainment of his 
full age of tw^nty-onc years, and ihall at the end of the 
(aid fix months fail to make fuch a/ettlement as afbrefaic^ 
then in truft that my faid fon S. H. his heirs, executors or 
adminiflrators, ihall pay the faid 2000/. and ail intereft 
for the fame after the rate aforefaid, until payment of the 
principal fum, unto fiich perfon and perfons, in fuch parts 
and (hares, ^and for fuch ufes, intents and purpofes, as 
my faid daughter E, by ^ny writing or writings under her 
hand or feal, from time to time, (notwithftandrng her 
coverture) (hallKhlLt and appoint; the fame soodA and . 
intereft not to be paid to her own hands, norher hufband's 
hands ; the fame being in fuqh cafe defigned by me for my . 
iaid daughter's feparate ufe and benefit, and to b^ no way 
payable to my faid (bn-in-law^ nor to be any way fubjeft 
to his cootroul, management or difpofal ; and for want of 
ijich limitation and appointment by the (aid £. then' in 
truft, that after her death the faid 2000/. and intereft, ' or 
fo much thereof as (hall not be limited and appointed away 
by her, (hall be paid to and.amongft fuch child or chiMren 
^s (he (hall leave behind her, (hare and (hare alike; and 
if (he (hall leave nOvChild or children behind her, or if all 
&ich children (hall happen to die before any of them attain 

4 . the ' 



the age of twenty-one years, of be married, then in tf ud^ 
that for want of fuch UmrtatioA and appointment, i^ooA 
part of the faid 2000/. fbali be paid to the faid W. D. (if he 
be then alive) and the rcfidtie of the faid 2000/. flidl be 
funk for the benefit and advantage of the faid 5. H* his 
heirs, executors and adbiiniftrators ; and if the faid JV. D, 
Shall not be then alive, then that the whole 2000/. (hall be 
funk for the benefit of the faid S. H. his heirs, executors 
and adminifti'ators. licmy I do hereby will and devife thaC 
my manors and farm of ■ . and other parifhes near there- 
unto in the county of if. which I hold by leafe from 5/. 
ys College in Cambridge^ and all other my manors, meC- 
fuages, lands, tenements and hereditaments, which I have 
herein bequeathed unto my faid fon S» H. (hall ftand and 
be charged and chargeable with the payment of the faid 
2060L and intereft, and^hall not be alienable by my faid 
fon 5. H, free and cle/r, from the faid charge, until the 
faid 20Q0/. and intereft (ball be paid and fatisfied; and if 
the faid W. D. (ball fail to make fuch a fettlement as before 
mentioned, whereby to entide himfelf to the receipt of the 
(aid 2000/. then I devife and bequeath, th^t inftead of the 
faid 2ooo/« to. be raifed, .my faid manor and farm of R^ 
ihall remiain and be in the hands of the faid S. H, his 
executors and adminiftrators, upon the fame truils, and 
for the fame feparate ufe and befiefit of my faid daughter £. 
and her children, and with fuch remainder over, as. the 
before-mentioned fum of-2oool. and intereft, are limited 
and appointed to be; and I then alfo will and devife, that 
the faid manor and farm (hall be' reckoned at 1600/. of the 
laid 2ooo/. ^nd. the remaining fum of 400/, and intereft at 
the rate aforeiaid, (ball be only raifed out of and charged 
and chafgeable upon the refidue of my manors, meiFuages, 
lands, tenements and hereditaments ;;rand. as to myjarm 
in P.. in Hf and all my meffuages, lands, tenements and 
hereditaments in P. aforefaid, I devife the fame to the faid 
jR. M.and R. G. (the truftees) their hpirs and aifigns, 
upon truft and confidence, thdt they the faid jR. W. and 
R. G. their heirs and aiBgns, (ball and do, from time to 
time, during the life of my faid daughter £. pay the rentSy 
ifTues and profits of the faid premifcs fo devifed unto them, 
unto fuch. perfon and perfons, in fuch parts and (hares, 
and for fuch ufes, intents and purpofes, as my faid daugh^ 
ter E. by any writing or writings under her hand from 
(ime io time (notwithftanding the coverture) (ball limit 
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And dpi)t)Int, and not unto her own or hutband's hinds, nbr 
to be fubjedl to any controulj management^ or difpofal 
of her hufband ; the lame being defigned by me for her 
fepai-atc ufe and benefit, ddd to be at her own difpofal, not- 
xyithftanding the coverture; and from and after her de^ 
teafe, then in truft for fuch perfon and perfons, and fdt* 
fuch eftate or eftates, as my faid daughter jB. by any deed 
or writing under her hand and feal, teftified by two ot 
more credible witneffes, (hall (notwithftanding the coveh- 
ture) limit or appoint ; and , for want of fuch limitation 
or, appointment, then in truft for fuch child or childreil 
as (he ftiall leave at her death, and their heirs and aifign's' t 
pf(ivided that if there be more children than one fbn, and. 
if the faid W. D. ftiall make a fettlement as aforefaid, then 
the eldeft fon fhall have no part or fliare of the faid P* 
eftate ; and fof want of fuch limitation or appointment by 
the faid E. (if (he ftiall leave no child or children at her 
death) then in truft for my faid fon S. H. his heirs and 
afli^'ns for ever. And whereas part of my eftate in P. 
aforefaid is copyhold, now I do hereby declare that the 
grit and devife hereby made by me unto my faid fon S. H. 
his heirs, executors and adminiftrators, of all my manors, 
mefluages, lands, tenements and hereditaments -whatfoever^ 
both leafehold and inheritance (excepting as is before ex- 
cepted) is upon condition^ that if my faid fon 5. H, or 
his heirsj fhall not within the fpace of twelve months 
next after my deceafe, furrender in due form of law all 
the copyhold eftate in P. aforefaid, of which I fhall die 
feifed, into' the hands of the lord or lords of the manor or 
manors of whom the fame copyhold eftate is holden, unto 
the ufe of the faid R. W, and K. G. and their heirs, to be 
fubje£l to the trufts herein-before declared of and confcerh- 
ing my (aid P. eftate; or if my faid fon S. H, his heirS ot 
affigns, (hall make default in payment of the above^men* 
tioned fuin of 2006/. and interefr, according to the trufts 
beforfeimentioned ; then and in either of the faid (?afes> 
the faid gift and devife to my faid fon S. H, his heirs and 
affigns fhajil be void; and then I give and devife the fame, 
premifes fo devifed unit) him as aforefaid) unto the, faid ^ 
R. Jt^, and R. G. their heirs, executors, and adbiiniftraiors, 
according to my refpefltive eftates and int-ereffs therein, 
uport tlie fame trufts as herein-bjefore declared pf and con- ^ ^ 
cerning the fame. lurk^ I will and defire, that myeace- 
cutors hereafter named fliall permit arid liiffcr thy fiid 
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daughter £. D. to have the pofieifion only, and not the 
property of my fceft bed, and the furniture in my beft 
room, and of all my linen, and of my diamond ring during 
her coverture ; and if the faid £. (hall outlive her faid huf- 
band fT, D. then I give and bequeath all the fame goods 
and things unto her ; but if (he happen to die before him^ 
then I give and bequeath the fame goods and things unto 
and athongi): fuch child and children as fhe (hall leave 
behind her at her death; and if (he leaves no child at her 
death, then I give and bequeath the fame goods and things 
unto my executor hereafter named ; and as to all the reft 
and refidue of my perfohal eftate (excepting what I have, 
herein-before given and bequeathed) I give the fame unto 
my faid loving fon S. H, fubje£l: to the payment of my 
debts and legacies, and to the payment of the before- 
mentioned fum of 2000/. and intereft ; and I do hereby 
conftitute and appoint my faid loving fon 5. H. fole execu- ~ 
tor of this my laA will, i^c. 

' No.' XIV. ^ - 

A Devije to ereS a Charity School. . 
Alfo I give and devife all that, isfc. to (the truftees} to 
have and to hold all the laft mentioned ■■ to the 

faid (truftees) and to their heirs and afligns for ever : ne- 
Verthelefs to, for' and upon the feveral tru(i8, anifubjeft 
to the feveral provifoes, direcSlions, and appointments herein 
after tnentioned, limited, expreiTed and declared of and 
Concerning the fame premifes; and I do hereby fubje£l 
and make chargeable all and fingular the fame heredidimems 
and premifes, to and for the feveral ufes, intents and pur- 
pdfeSy and under and fubje£t to the feveral provifoes, di- 
redions and agreements hereinafter mentioned, limited, 
exprelTed aiid declared ^f and concerning the fame ; (that 
is to fay) that they the faid truftees, or the major part of 
them^ majl from and inimedi^tcly after my deceafe, pay 
or caufe to be paid out of my rents, ifTues and profits of 
the fame premifes, the fum of -20!. per anfi^ clear o^ all 
manner of taxes, charges and deductions whatfoever, to 
the fchool-miftrefs hereinafter named for the time being 
s for ever, by two equal half-yearly payments, to wit, at 
Mid/ummer and Chrijlmas yearly; the firft of which pay- 
nnents to be made ori fuch of the faid two.feafts as mail 
next happen after my d^dth^ for the teaching and ixjftruS:- 

ing 
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" ing twenty of the pooreft girls of }f^. aforcfaid for the 
time being, as follows, viz* to read, few, and fay their ca*. 
techifm it Tome proper convenient place there, as my faid 
charity truftees, or the major part of them, (hall appoint: 
and my farther will is, and I do hereby appoiqt 9nd direct, 
that if my now fervant the faid Af. R. be living at the time 

. of my death, then the faid M. R. or fuch otjier perfon ^s 
fhe fhall appoint, during her life, (hall frqm thenceforth 
be the fchool-miftrcfs to inftruft the faid girls, during her 
life; and sifter her death, if the faid R. D. her (ifter be 
then Jiving, then I hereby appoint her the faid if. D. or 
fuch perfon as ihe fhall apppiht, to be the fucceeding ^ 

fchooUmi(trefs for the faid girls, during her life; ana 
after her dearii, if M. Bi. their rliece be then living, I ' , 
hereby appoint her the faid Af. B. or fuch perfon as fhe 
fhall appoint, from thenceforth to be fucceeding fchooU 
millrefs fo^ the faid girls, during her life : and imme- 
diately after the death of_ the .furvivors of them the faid 
Af. R. R. D. and Af. B. in cafe the faid £. B. fitter of the 
•faid Af. B. be then living, then I hereby appoint the faid 
E. B. or fuch perfot^ as f^e fhall appoint, from thence- 
forth to be the fucceeding fchool-miftrefs for the faid girls, 
during her life , and 1 do hereby further diredl, that from 

, and immediately after the deceafe of the furvivors of them, 
the faid A/, R. R. D. M. B. and E. B. that then every 
-fucceeding fchool-miftrefs for th'e faid fchool, (hall be no* 

• minated and appointed by fuch perfon or perfons, who then 
for the time being fhall by virtue of this my will be entitled '•- 
to and have the property of my faid now dwelling houfe in 
W. aforefaid ; and my defire is, (if by him, W or theni ^ 
fo thought (it) that the wife of the then fucceeding vicar 
therefor the time being, fhall be the future fchQpl7Piiftre($' 
in cafe fhe will accept of the fame ; and my wiU is, that 
the then prefent, and every fucceeding vicar dfTK fhall , 
on the firft Sunday in every month catechife the faid chil- 
dren with others in W. church aforefaid ; and thit on refufal 
or negled thereof, every wife of fiich vicar fhall lofe the , 
benefit of being fchool-miftrdfe to the faid fchool : and my . 
farther will is, that the faid twenty poor girls, with others^ 
fhall be taught to fing pfalms there by fome proper perfon ^ 

qualified for that purpofe, who fhall be always appointe4 
by the vicar there for the time being ; and that they this 
faid charity truftees, or the major part of them, fhall, out 
of the rents of the fame premifes, pay to fuch perfon the 

O 2 anim4 
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^uinual fum of 20/. fot his fo doing; and a]fo the httbep^ 
. yearly ijjin of 20J, for pfalters and teftaments for the u{p 
of the children of the faid fchool ; the fame two yearly 
fums of 20/. and 20J. tp be paid at the fame two feaft-day$ 
by two equal half yearly payments, clear of all dedu&ions^ 
^d in fuch manner as aforefeid: and my further will is, 
Jhat every fchool-miftrefs of the fa,id fchool, together witii 
all the faid girls, (hall conftantly go to the feid church of 
^, twice on fSYcry Sunday, and there ajttend divin? fervice 
both mprnipg add evening; and alfo on every feftiyal and 
Other days ufualiy kept at the faid church, as like wife oa 
every Thur/day lefturc preached a:t JV. church, (ficknef^ 
^qd all other inevitable accidents only and always e?^cepled)4 
and farther, that the faicl twenty girls, if no^ nominated by 
me before my death, fhall be cbofen by the faid truftees^ 
,or the major part of them,' immediately after my deaths 
and be then filled in the f^id fchool 3, and that if then, or at 
iny time then after, there (ball be wanting in W, aforefaid, 
tbe full immber of the faid twenty girls fo intitfed to have 
^he benefit of t.iis my charity (intending diflenters children 
iijf as well as church people) ; then and in every fuch ^afe, 
**' d"^i"S ^bat time only, and as often as the fame fliall (q^ 
nbppeh, my will is, that they the faid truftees, or the niajpr 
part of them, ihall ^hufe and make up fuch number of girl$ 
owt of fome other parifli on pariflies next adjoining to IVi 
^fprefaid; and farther, that no fuch girls (hall beadmit^d 
\o th^ faid fchool before their agepf feyen years, no^ fhall 
there continue after the age of fourteen yearsi ,and I do, 
'bereby dire£i: that the faid charity truftees, or' the major 
part of them, (hall four times in every year, viz^ on Chrijh^ 
^asdayy Lady day ^ Midfummcr-day^znA Michaelmas day^ 
or iiny/oth^r four days in each year as they (hall think fit, 
h^ve ^ general meeting, at fpme place in }F. to be by 
theqiiiijrpointed, to examine into any neglefts, mifcarriage^ 
or irregularities that may be committed by the feid fchool-f 
iriiftrels for the time being, ojf of any of the laid poor girJs^ 
and to mak? fuch reafonable by-laws, rules, and oi:ders 
^s to the /ame tjuftees, or the major part of them fliall 
feera m?et, fo as the fame be for the good and benefit of 
this my fharity, and be made in writing, arul entered in 
i book fpr that purpofe provided and kept for the bettet 
goyeirnment and management of the feid fchool^ and of thQ 
(aicj miftre(s, and twenty poor girls for the time b^ing j 
md farther alfo, that for ajny grpfe offence, mlfcarriage, 

irregularity! 
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irrcgoUrlty, or ncgleft, as (ball be fo jq4ged by atnajprUy ', 
pf the faid trufteeSj it (hall and m^y be lawrul fpr theot 
to deprive, put out, and jremove the iai4 poor gi^rls, or to 
fufpend and put out the fchool-miftrefe of the laid fchool 
for the time being, (other than and except the faid M' M* 
/?. D. M. -P. and E, B. and every of them, and fuch perfoii , 
or perfons,whoni they refpedively ihall appoint to oi5piatO| 
during their refpe£live live? only); and further, that the 
faid truftees fhajl take and be allowed out of the rents and 
profits of the fame premifes, the yearly fum of 90s, and 
no more; the fame to be expended at fuch their quarterly 
meetings yearly; and from and after payment of the feveral 
fums ot 20/. 2pi. 20s. and 20s. per ann. and in fuch maniier 
1^8 aforefaid, and fubjeft thereunto : then as to all the reft 
and refidue or furplus of the rents, iffues and profits of 
all and fingular the fame hereditaments ^and prenilfes, and 
jfubjed, &c. I give, ^c. Provided, fa*^. 

No. XV. 4 

t 
Form of a Coclcjl. . 

Jithougk by a Codicil any Beque.fts or Difpojitipns of a Wilt 
may be aUeredy new Legacies given^ and other Ef;ecutors 
appointed in the Rdom of thofe namei m the Will; yet 
inhere the Alteration is of confideraile Importance, it is 
VjLUch beUer to make a new Will, which is always Ufs 
liable to fujpicion er mi/interpretation. If any real EJitUe 
is difpofedofby the Codicil^ it mujly as well as a Willi be 
dttejkd by three Witnejfes. 

' WHEREAS I Richard Raymond, of Fleet-ftreet, 
London, linen-draper, hive made and duly executed my 
laft will and teftament in writing, bearing date the 10th 
day of Marcb^ 1783 ; how 1 do hereby declare this prefent 
wr4ting to be a codicil to my faid will, and I do di'Fe<9: the 
fame to be annexed thereto,. and to be taken as part there- 
of; and I do give and bequeath to my fon, Richard Ray. 
mond, in my. faid will named, the further fum of 20c/. ill 
addition to what I have given him in and by my faid will: 
^nd whereas I did in andby my faid will, give and bequeath 
untp Jdin Fenn, the diin t>f 160/. now I do hereby revoke 
2 ' . . Ihc 
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the faid legacy, and do give unto htm, the faid John Fcnn^ 
the film of toL and no more ; and 1 do hereby ratify and 
confirm my faid wil), in all the other particulars thereof. 
In witnefs whereof I the fajd Richard Raymond have, to 
^ this codicil, fet my hand and feal, this i6ch day of Auguft, 
in the year of Lord 1800, 

Signed, feaUdy ptiir • 

lijkedi and declared^ by 

ike faid teflator^ Rt- ; ^ ^ fj^ 

ehdrd Raymond^ as ' * ^^ 

and for a codicil, /(? RICHARD RAYMOND, g^ 8 
te annexed to his lajl ^o 

will and iejlament^ and 
to h taken as pari 
thereof y in the pryincc 
fifus. 

Two witncffes* 



No. XVI. 
A Codicily whereby a WiU is altered^ and new Legacies given ^ ' 

. WHEREAS I John Manning, of Fleet-ftrcet, in the 
city of London, hofier, have made and duly executed my 
l^ft will and teftament in writing, bearing date tl;ie 4th day 
of September, 1787, and thereby given and bequeathed 
'|he fum of 200/. unto Thomas Mun : Nowy I do hereby 
icevokeand make void the faid legacy of 200/. fo given and. 
bequeathed by my faid will unto the faid Thomas Mun, 
and do give and bequeath the faid fum of 200/. unto James 
Franks, of Che^pUde, London, haberdafher; ALSO, I do 
revoke and make void the two feveral legacies of 100/. 
a*piecc, given and bequeathed by my faid will unto Chrif-. 
topher Ham and William Ham, and do give and bequeath> 
unto the faid Chriftopher Ham and William Ham the fum 
of 40/. a-piece»and no more : AND I do hereby give and 
bequeath unto Richard Win, of Fofter-lane, London, cord- 
wainer, tthe fum of 120/. And I do ordain and declare this 
pfefent writing to be a codicil to my faid will, and that the 
fame ihall be annexed thereto, and taken as part thereof; 
and do confirm qy faid will in every particular thereof that. 



16 not hereby altered or revoked : JIN WITNESS whereof 

I have to this codicil (6t my haad andfeal the da^ of 

in the year of our Lord i8oo. 

SiGS ED, Jcakdf declared^ and 
pubtijhedr by the laid Jfohn , r~^ 1 

Manking^ as ana for a co- §* 3 

dicil to be annexed to Aw JOHN MANNING, en S 
lajl mil and tejlament^ and 8, q 

. t« be taken as part thereof y • ' ■ 

in the prefence of 

Two witnefles^ 

No. XVIL 

A Nuncupative WilL 

THE LAST WILL of Thomas Mors, late ofRudc- 
lane, in the city of London, gentleman, deceafed, declared 
by him by words of mouth the 4th day 6f November, 1799^ 
[Here infert the words asj^oken by the deceafed^ and con* 
elude thus ;] Thofe were the words fpoken by the faid de- 
ceafed Thomas Mors, in the prqfence of us who have here- ^ 
unto fubfcribed our names as witneiTes thereof, this 
day of 1800. ^ ^^/ * ' 

Three mtneffes. 

No. XVIIL 

Form of an Inventory to be exhibited by the Executor or _ 
Adminifirator of the Goods and perjonal Eflqie of the 
dfceafed^ purfuant to the Oath und Bond entered into at ^ . J 

the lime of obtaining Probate or Adndniftration* ^^^"^ ^ ' ^ 

A TRUE and pcrfeft inventory of all the goods, chat- 
tels, wares and merchandizes, as well thoyeable as not 
moveable, and other perfonal eftate and eiFe<Sls of John ' . 

Doe, late of the parilh of ^ in the county of 

' ■ , in the diocefe of ^ gentleman, deceafed, 

made by us |whofe names are hereunto fubfcribed, the 5th ' 1 , 

. day of J une, in the year of our Lord i8oo. 

£. s.. d. 
The purfe and wearing apparel of th^ faid de- 
ceafed - - - - - - 20 o o. ' 

spo/. 3 per cent, confolidated Bank annuities, in 
^ . the books of the Bank of England, in the hamp, , ' 

ofthc faid deceafed, at 55i -. - - ;iio 150 

130 15 o — 

> Horfes 
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Brought forward," 130 »^ o 
hforfes and harnefs - - - - 30 o c> 

Horned cattle, viz. 2 cows and 3 oxen - 40 o lO 

40 Sheep - ^ -- - " 3^ o 

20 Swine - ^ * • - ^5^0 

Poultry * **.- «. '^33^ 

Corii growing at the time of his death - 10 o o 

Hay and corn in his ftables and outhoufes - 10 o a 
Ploughs, carts, waggons, and other implements of ^ 

hufbandry - * - - 23 15 o 

Plate, houfehold goods, and furniture - - 50 o O 
One leafe for 2 1 yeai-s, from Lady-day, t7';^gy of 
the houfe in which the deceafed refided at the 
time of his death - - - *-20 00 

Rent in arrear, due to the faid deceafed at the . 
time of his death, from the tenants of fundry 
houfes, fituate (&c. dcfcribing them) - 35 10 o 

Other debts due to the deceafed - - 130 15 o 

Total - ^18 18 o 
Other, d^ebts due to the deCeafed, but fuppofed to 
' be irrecoverable - . - - 56 9 q 

Debts owing by the deceafed 173/. los, 
Appraifed by us the day and year above Written, 
John D.enn^ 
Richard Fenn. 

Na XIX. 
jf more Formal Inventory. 

Form of A TRUE, plain, perfect, and particular inventory of 
inventory, all and fmgulaf the goods,' chattels, and credits of A. B* 
late of Utit pafifh of St. Aiiguftine, London, deceafed, 
which fincc the deceafcd's death have any Ways come to 
the hands, poffeffion, or knolvledge of C. D. widow,. the 
rclidl and fole executrix named in th6 haft wiM and tefta- 
ment of the faid deceafed, and were feen, taken, valu^d^ 
and appraifed on the thirteenth day of Oftober, 1800, by 
li C. fworn apprfifer, and are as follows : ("to wil) (here 
Jlalt the parikulat roorfis^i toitk thefutniture in edcK^ ice. 

Alfb this exhibitant doth declare, that the foliowihg 
gbcids, rfi?. ontf table, one dbow obair, 6?^. Wef6 dppfailfed 
and fold CO X. Y. for the fum of • 

' Alfo 



AMd Ah oAibitant doth declare^ that Aer^ was tfue^ 
alxi o^ins tache deceafed» at the time of his dkath^ fat 
«xfs fold and ddiveved, tkefoUow^ng fomry which havc> 
^e been recehred by this exhibitaift, and arcf a» fdkwa: 
(towit.) 

Alfo this exhibttant doth declare^ that the did deceafedl 
was> 21 the time o^ his deaths intided in an equitable iiM 
tereft in a leafe granted for a certain term of years,, of hi$ 
late dwelling^houfe, fitHa0e in Dodors Comnoas^ London^ 
which leafe was granted to R. I, and by him afligned oirer 
to G. M. and intended to be a fecurity for tht principal 
film of 300/. which the faid G. M. advanced for the bid 
Icafey towards which the faid deceafed afterwards psadgoL 
and tfaiit the fame hath, fince the deceafed*^ death, been 
afl^ned over to S. D. for the fum of 400/. fo that after 
deducting the faid. principal &m of 250/. then remaining 
due, and the fiim of toL for intereft dde thereon, there 
remairted tbefum of . 140/. which was paid into the handt 
of S. V. who infift^ on retaining the fame towards dif- 
chkrging the principal and intereft now remaining^due oa 
bond. 

AHb this exhibttant doth declare, that there were dtie 
and owing to the deceafed, at the time of his death, from 
the govcrngient, certain' monies for drawbacks, but how ' 
much, this exhibitanc cannot fet forth. < 

Alfo this exhibitant doth declare, that the debts follow^ 
ittglippear upon the faid deceafed's bopks of accompt to 
have been due, and owing to the faid deceafed, at the 
time of his cieatb/ which this exhibitant believes to be 
defperate and irrecoverable; and therefore protefts againft 
|>erne charged* therewith, or any part thereof. . 

Alfo this exhibitant doth declare^ that the following 
debts appear upon the deceafed's books of accompt to b^ 
due and owing to the faid deceafed at the time of his death> 
bat no part thereof has been received by this exbibitant» 
and that there appeals tabe accounts depending with m^hy 
of the perfons on whom- the iaid debts are charged, and 
fome. other of the faid perfons alledge, that th'e (kme is not 
due ; but if this exhibitant Ihall hereafter receive tiie fame, 
or' any part diereoi^ ihe will charge hcrfclf therewith 5 till 
tben^>pfotefts'againft b^ing charged with the fame, or znf 
part thbreof, and are as follows : (to wit. ) 

Liaftly, tiiis exhibitant doth declare, that no goods, ch^r- 
telfi orc^its^of or belonging to the eftate of the faid 
immkdi hadl*^ lu^ time fince bis dpitb> come to her 

P hands. 
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hinds, p^i^ffion, or knowledge, fa^ve and dccept what are 
contained in the foregoing inventory ; but that if at anjr 
time hereafter, any other goods, chattels, or credits of or 
belonging to the eftate and effeds of the (aid deceafed^ 
Ihall come to her hands, • pofTeflion or knowledge, (he will 
be ready and willing to charge herfelf therewith, and (et 
forth the fame when thereto legally called. C. D. 

I 
, Declaration, inflead of an Inventory. 

Declartdon ^ declaration, inftead of a true, plain, perfe£(, and pai:- 
ififteadofanticular inventory of all and fingular the gObds, chattels^ ' 
inventory, and" Credits of A. B. late belonging to his majefty's ihip 
Jugiter, in the pay of his majefty's navy, deceafed, 
which, fmce hU death, have'a^ny ways come to the bands, 
pofTeffion, or/knowledge of C. D. fpinfter, the aunt, and 
curatrix or guardian, lawfully afligaed to C. B. and D. B, 
ifpinfters, nunors, the natural and lawful children, and re- 
uduary legatees fubftituted in the laft will and teftament 
of the faid deceafed — Follow (to wit.) 

Firft^ this declarant faith, that the faid deceafed was a 
feaman belonging to his majefty's (hip Jupiter, and that 
(he hath been informed, and verily believes, that the fum 
of 40/. is due, and owing to the eftate of the faid deceafed^ 
for wage^ ifor his fervice on board the faid (hip. 

La(ily, this declarant faith, that no goods, chattels, ) or 
credits of the faid deceafed, other than what are fet forth 
in the foregoing declaration, have, at any time fmce his 
death, come to the hands, polTeiKonjOr knowledge of the 
declarant; but if at any time hereafter any other (hall 
come to her hands, pofTeflion, or knowledge,, (he will be 
ready and willing to fet forth the'fame. C. D. 

No. XX. 

Form qJ the Affirmation qf a Qjuaker, to be wrote on the 

Buck of the WUl. 

'S^Sth of November J 1800. 

Form of af- I A. B. do folcmnly, fmcerely, and truly affirm and de- 
fS^^r, to.^'*'"^' tBat I am one of the diflenters from the church of 
k« wrote VEng^^'i^? commonly Called Quakers; that I am. the exe- 
iKcbackof cutor within named; that I ^\\\ faithfully execute.. the 
the will. fa,7)e, by paying firft the juft debts, and then the legacies, 

as far as the efFe£ls will extend, and the law charge ^e; 

and I.alfo aiErm and declate> that I will bring in a trurand 
% perfeA 
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perfcfl: inventory and ^cJdount xQ(pf^&\r\g *thc (}cceiifed*s 
effe£ls, when I (hall be by law, required: and that the 
gck>d$, chattels, and credits of the faid. teftator^ do not 
amount iir value to the fum of /\ 



} 



A.B, 



SaTTie day 
The above named A B, 
made. the above affir- 
mation^ or declaration 

Before me, C. D. Surrogate. 

If there (hould appear any obliterations or interlineation^ 
ir| the will, it will be neceffary that an affidavit fliould 
he made as to the fame. This affidavit muft be an- 
nexed to the will, and a copy engrofled, under the tran- 
fcript before dired^ed, to be made cni parchment, and is to 
the following: e^eft : 



No. XXI. 

%oth of November;^ i 8ocr. 

I , . Appeared perfbnally, A. B, of the parifli of St. Saviour, Aflldavic 91 

; Souljiwark, in the county of Surrey, gentlerhan, and being ^? oWitera^ 

Jfworn on the holy Evangelifts to depofe the truth, made Jl^nnea? **" 

. , oajth as follows: That he knew, and was well acquainted tigns, 

,with C D, late of Snow-hill, in the parifli of St. Se*. 

pukjire, Londpn, deceased j that being upon a vifit at the 

deceafed's houfe, fome time in the latter end of the year 

;i799, but th^ particular day he cannot fet forth, the de- 

ceafed, having an intention of making^ his. will, did giv<5 

,dire£lipns to E., F. tb^nin company, for that purpofe, who 

accordingly drew the (ame, in the prefericp.of him the dp- 

pPiienty.and in the pretence of the faid deoeafed.. And the 

.deponent faith. That the faid will was then read over to 

Ith'efaid deceafed, by the faid E.:P. who deftred th^ dpceafed 

.to fubfcribe his name ^thereto, which he th^n did, and dcr- 

^ivered tlje fame, as and for his laft will ^nd teffament, i^ 

'tbe.prefencq of him the' deponent, and- in the prefence of 

Ae fai,d, E. FV and did requeft' the ^JegNonent, and the faid 

\Sf;^f toilet and fubfcribe their iiatpes, ^h^^retp, as wit- 

jj^^es to the fftid'will| in manner as ther^.ih aippears. An(l 
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Aie Cud ideponent laftly ftith^ That he verily and is ki« 
oottfctence believes the obliteraition on the tench \w ^ 
Ihe firft Iheet of the laid wHl, and the inteitimtdo^ {^ ^ 
words on the fecond flijeet of 

the faid will, appearing to be mad^, were mad^ before the 
execution thereof by the laid 42. D. ^ 

SaMe day the faid A. B. was 1 

duly f worn io the trruh ofV A* B. . 

this affidavit^ ' ; 3 

Before me, W. W, Sur^-ogatje. 
1 - ' 

I|iftances frequently happening that perfons l^ave wrote 
Ihe whole will with their own hand, and died without havr 
ing the fame witnefTed, it is then necefiary an aifidayit as 
to the hand-writing fhould be njlade by two perfons. A 
copy ojf this affidavit Ihould be engroffed tirider the trap- 
fcript of the wiU, and is -to the following efFcft : 

No. XXII. . 
Affidavit as^to HqndWriting. 
%oth of November^ 180.0. 

A^davU as Appcpired perfonally A. B. .of Snow-hill, in die parifli oif 
to hand- gt. Sepulchre, London, gcsntleman, and C. D. (wife of 
wrniti^,. £ p J of Oxford^treet, in the pariOiof St-'Mary-le-'jone, 
jn the county of Middfefex, add being fevcraily fworn on 
the holy Evangelifts to depofe the truth, made oath, each 
Ibr themfelves, as follows : That they knew and were ^clj 
acquainted with G. H. formerly of the pariihof St. IVfury- 
le-bone, in the county of Middlefex,' but late of^ the ifland 
of Jamaica, in the Weft-Indies, for feveral years before 
%is death, which happened fome time It^ce ; alfo with his 
mantier and characflker of hand- writing, having often feet> 
him Write, and write and fubfcribe his nami^ apd having 
now carefully viewed and perufed the paper wridng here- 
'unto annexed, purportirig ^o be and contain the lalft will 
and teftatnent of the faid vj. H* deceafed, beginning thus: 
^ In the name of God* Amen, I G. H. 0f the ifland df 
f^ Jamaica, in the \^eft4ndies, being fpund in body, and 
** of j5ferfe6i mind and mcrpory; and endiog thus, ** In. 
^^ witAefs whereof I haye heireuhto fet my hand, this 2pt|h 
'** dayofOiftbber, in the year of our Lord, i793,"tio fity 
that they verily atrd in their confcicnces believe^ {be wbote. 



hodfi ferids and contents c(f the &td will, to :be dlitf lAr 
fo^oper haad-vnitii^ of the :(atd deraafed; 

;&iM« B&ty ihefui A. B. and\ 

iAe truth of the aforegoing { C^D^^ 

^daviti * ■ J 

before nic, W. W. Surrogate. 

No. XXIII.. 

Bower of Aitorryty to procure Admimfiraiimi* \ 

Whereas \^ D. late of the pariih of St, Giles in the Po«er of 
Fields, in the county of Middlefex, gentleijian, de-,a"o'»«y«» 
ceafedy departed this life fome tinje fince inteftate, JJ^'^ni^ 
leaving behind him P. D. his lawful widow and reliifl, 
and on^y perfon intitled to letters of adminlftration 
of all and lingular the goods, chattels, and credits of 
|he (aid deceaied. 

NOW Icno^y all men by thefe prefents, that I the faid . 
B. D. widow, for divers good caufes and confiderations me 
4iereunto efpecially moving, do nominate^ conftitute, and 
jappoint my good friend A. B. of Snow-hil)» in the pariih 
of St. Sepulchre, London, my true and lawful attorney for 
ine, and in my name to appear before the Right Worfliipful 
Sir William Wynne, knight, doAor of la ws, mafter, keeper, 
or commiflary of the prerogative court of Canterbury, law* 
fully conftituted his furrogate, or (ome other competent , 
judge in this behalf for me, and in my name to pray and 
procure betters of aditiiniftration of all and fingular the 
goods, chattels, and credits of the faid deceafed,'to be com* 
mitted and granted to him for my ufe and benefit; ^nd 
when iiiph letters of adminlftration are fo had, for me, and 
in my name, to ai]^, demand, fue for, recover, and receive, 
of and from aU and every perfon or perfons whomfoever^ 
all fuch 4ebts^ dues, aqd effe<^s, as (ha)l be any ways due« 
p^ing, or belonging to the eftate and eiFeds of the (aid 
deceafed, and forme and in^y name to give quittances, 
releafes,' and difcharges in law for the fame ; and further, 
to ^o and perform every other a<5l, matter, or thing necef- 
fary to be done and performed on my part and, behalf, 
hereby pronu(ing to ratify ai^d confirm all and whatfoever 



'«iy1mcl attorney, fhall lawfuilv do, or caufe to-be done in 
the premifeSy by • virtue ^ of tbeie prefents^-. In witneis 
whereof I have hereunto fet my hand and feal, this , 
day^f in the year of our Lord i8oo« \ 



CD.. 
E.F. 



r... . C, ..t 



livertd^ (being firfi l j. -jv '« ? 

didyjlampedj in the\ ,. ^•■^. w8 

prefence vf i 8. 
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4DMINISTRAT0R, is merely an officer of the ordinary,. 
66 ; caonot fue for a perfonal wrong done to the teftator^ . 

^dminiftratorSf duty of» 61 ; of two or more, 62; to account* 

like executors, 63 ; their duty iimilar to that of executors, . 

tb. ; their oath, 05 • to enter into a bond with furetiesy ^S 
Adminiftrationi letters of, to whom to be granted, 6t ; to thf 

widow or next of kin, 62 ; may be granted jointly or fepa- 

jately, r^.» ^^^ entitled to, 64; how afcertainedf 04.; 

devolving upon an infant, 65 ; of revoking, 72 
Advowfons, devifeable under the ftatote, 24 
Aliens,' how circumftanced with regard to making^a willi 4* 
Annu^es, devifeable under the ftatute, 25 ' 

Afet's legal, 50 ; equitable, ib, 
Attefting, figning, and executing a will, 26 
Atteftation of the witnefles to a will required, 28 ; and it is 

neceifary that the teilator may fee them flgn, 29; goodf 

chough not declared to be made in the prefence of the teftator, 

th. ; if the teftator might fee them fign, 29 ' 
Atteftation of a will, form of, not of material confequencej not 

on what part, 28 

B. 
Baftard, dying inteftate, the king becomes his adminiftrator, 

64 
Bequefts to married women> how to be managed, 1 1 ; to chari* 

table ufes, 21 
Blind perfons may make a noncupative willj 8 ; blind perfons « 

will requires fome caution, 9 ' ^ 

Borough Englifh, what, a cuftom that prevails in feverai ancient 

boroughs, 7' 
Brothers and dfters, how they ftand with refpedt to the tSk&M 
' of the inieilate, 64 . ^ 

C. 
Cancelling the duplicate of a will^ is a rerocation, 33; caa- 

celling the laft wiil, 34 
Charitable ufes, on the dtfpofal of lands to, ^t 3 Bequefts to, lb. 
Children having been advanced by marriage portions, 68; how 

far entitled, ib. ; advanced with a fum lefs than their prO'. 

portionable part, mu(l bring into hotchpot with their broti^rs 

and iifters, 71 
Codicil, definition of, 39 ; may revoke a part of a will, 34; 
^ properly pubUihed is a republication of a wiU, 37 ; fliQuld 

be 
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Ibe esecoted witb the (ame ceremony as a will) 39 ; and tnsf 

be proved as a will, 40 ; where two disagree, ik ; copyhold 

eftateS) not devifeabley 17 
Contingent inttiefts devUbable} «c 
Corn grouping may be beqaeathed by willi 15 
Credibility of a witnefsy how to'4>e afcertained) 32 ; diffeieaC 

opinions concerning the, 3^ 
Creditor appointing his debtor executor^ 46 
Crimes take away the' competency of a wimefi to a wi!h See 

Larceny* , ^ 

Coftom of London^ 70; allows no priority of debts, 71 ; wherein 

chfe coftt)ms of London and Yom di£Per/ 71 } when it ceafes, 

Coftbm'of Gavelktody what> 71 

D. 

Dangers attendxojj; the taking the office of executorf 45 

Debtor appointin£ a creditor executor* 46 v 

Devife»'M;^j^ i.-Molt properly applicable to the difpofitlon of 
landirb/wiH,/!^.; by the words> ** ro^ whole eftate/' or alT 
myeftate real and perfonali 17; making joint tenants,'^*; 

' eftate tail, ih^ ; tch fellows of collegesi 21 ; .to be -favourably, 
expf^unded). 27-; of land) to torn into money for a^ charitable 
ofels not good) 38 ; devifes executory, what, 60 ' 

Devtfidg.to per/ons. incapable of receiving) ^6 

Difpofalbf lands to charitable ofes, ao ^ 

Diiiributionsi ftatute of, 67 

Dower crops of widows may be beqaeathed by willj ^5 4 

Drunken perfons cannot make a will, 8 ' 

Doties* geperaU' of executors and adminiftratorii ib, 

E. . ■ / ■ .. 

EffieAs 10 be got in by executors atid adroioiftfatoi% 5O' 

Equitable afletS) what, ib, 

fi^tQ taiii how cnatedt 19; fox Ufe,.fi^; ^paffing by impUea* 
tion, ib. ; .ufual words of conveying. 20 ; of ii»eritaace} 
^l\iiopyb6ld) 17 

Executor of his own wrong, or defon tori, not favoured by the 
law, 68 _ 

Executor or adminiftrator to make an inventory, 49;- executor's 
oath, 50 

£x<^iitor of hisM own wren?, what, 58 ; liable to a fust, 59 ) 
cannot retain for his own debt, ib, not favoured by law, ib. 

Sxccatori what) 40 ; duty of; i^. ; how appoiAted, 41 ; the namn 

• not aMoliitely DeGefiiify« ib^ ; the king may be appointed exe«- 
cutor^V^ij .what he can ^o before a probate, 43; what he 
cannot dd till the will hai been proved,. 43; may be fued 
before proving, 43 ; not compellable to jundcrtake the officci, 
ib»4 sAiH a€is of hisvmay ibedcc{ne<| ^ii* acceptance, thetcoft 
. 4ii |My;ako.tiaQfoconfiderabout;Ba«cepti%it|/^S how^far 

he* 
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lie reprefeiits the teftatoiu ilf. ; 4»9get4 al;tcn4ing the ^c<i 
45 1 to get in the efFe^i and oblervo ihe 6tdtt of pa/mentV 
50 ; to payfaneral expedcQ^ 51 

Executors, joint, how far they may be charged^ 41 ; who may 
be, 42 ^ , . ' 

Executors and adminiftrators, invefted with mod of the powers 
of the deceafedy 73; may (be for rent in arrearr 7^; and re* 
tain their own debts, 74 ; it of an equal degree^'75 

Executors refuiing to a£t, 46 ; where the appointment of it is 
omitted in wills, 47 ; to bury the teftator, and prove the; will, 
47 ; not obliged to put fn fpecial bail to any a^ion, 51 ; ipay 
pay their whole debt firft^ but not an execi^tof in bi$^owi} 
wrong, 52 . • ' ^ : 

Executory deVife, what, 60 ; to an unborn child, 1 j. ; to cre^t^ 
an eftate difierent from that which the law gives, i^. 

f. 

Father cannot take a child's legacy, but muft provide for him 

6uto(his Qwnpocketi ii8 "" 

Fee-iimple, the ufual terms for conveying a, 18 
fejlpjv;} qf colleges^ dcviies tQt 21 

Felo de fe forfeits hisgoods to the king^ but not hie lands, 12 
Felon, properly convicted, nqt papable of making a will, 12; 

b.Qt a pardon r^ftores hiiBy ii* 
Female infants may difpofe of perfonal eftajie by will at twelve 

yea^sofage, 5 
Forms of wills, 8i» &c. 

^ G. 

Gavelkind, cuftom of, 71 ; Chiefly fubGftingin Kent, 72 
Gavelkind lands not forfeited by telony^ x^ 
General lcigacy> what, 53 . 

Giving a portion revokes a prior will, 36. ^ 

Goods and chattels to be valued, by esiecotors or adminificatQcs^ 
' 50 ' 

Grandmother of an jnteftate, 70 
Guardians, how appointed, 75 ; by the cuftpm of Yorlc, xh. 

H. • , * • ^ . 

Heir at law, ho^ir entitled to the bei^efit pf the ftatute of li<* 

mitations, 68 
Hotchppt, defioition of, 69 
Hufband may bequeath to his wife, 10 

I. 

Ideots incapable of making a will, 6, 7 

Implication, eftate pafEng by, 19 

Inconfiftent wills how to be a/certained, 34 

Infants cannot difpofe of laods by will, 4; male infants may 
difpofe of perfonal eftate at fourt(sen, and females at twelve % 
cpqcernioiS a legacy gtv^o ta iafaotSj 58) m^y be executors, 

Q Infaoe 
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Infane perfoni cannot make a willy ft 

Intention to be regarded; 27 

Intereft dae on yefted legacies, itf 

Inteftatei what* 1 

Inventory to be made by execntpr or adminiftratorj 49 

K. 
Kin> nextofy according to the ftatntes of Edward (he Thirst 
and Henry the Eighth, 62 

Langaage, Sec. a will {hoald be written in, %$• ^ 

Larceny renders a pcrfon incoinpetent to be a witnef^i 3 a 

Legacjr, what, i. In what courts to be fued for, 55 

Legacies to be |Nud nejct to debts, 53 

Legal afletSy what» 50 

Legatee may be witnefs againft a will, but whether he can be n 

witnefs for the will is a point much difputed, 32 ; has no pre? . 

ference, 53 ; dying before the tefiater, 55 
Letters, general| of adminiftration mdft be granted by the or^r^ 

dinary, 61 '. ^ ^ 

London- and York, cuftoms of, refpeAing diftribations, 70; a 

further cuftoA of, 76 

M. ' 
Male infants may make a will of pcrfonal eftate at 16 years of 

*g«» 5 
Married woman, may take pin-money or bequeath the favings^ 

10 
Marrying after making a will, 34 ; in what cafes a revocatioD| 

35 * ' 

Mortgages, chattels, &c. bequeathed to a charity, 23 
Mortmain, devifes of land^ &c. in, 22 ; property devifeable to 

by the ftatnte, 24 • 
Mute, fianding, amounts to a confeffion, 12 

^, 

Name of the teftator mufl^ be written (m the will, 28 

Nearnefs of kin, how reckoned, 62 

Nephews and nieces of an intcftate, their Ihare oir proportion, 7Q 

Next prefentation to an advowfon devifeable, 24 

Nieces pf an intedate how to (hare, 70 

Noncupative will, wh^t, 2. How proved, r^.; ^uft be made in 
the iaft iicknefs, ih. and comihitted to writing within fix 
days, 3; obfervations on, i^, ; further J^fervations on, by 
Sir William Blackftone, iL; will not rev&e another will, 31 
obfervations on ftat. 29, r. 2^ refpe6ting noncupative wilUt 3 
O. 

Oath of an executor, 50; oath of an adminiftrator, 65 

prder of payment of debtsi, 60 

Prdinary may grant adminiftration, join(]y oj fepurately, 62 ^ 
pt to tiyo or more adminiftrators, si. 

Outlawed 



INDEX* 

Outlawed perfons may difpofe cf lands by th^r will, as thejr^ 
^re pot forfeited by the outlawry ; but they cannot difpofe 
of their perfonal property whik the outlawry fubfifts^ 1 3 

P. 
. Papifts, by complying with the ftatutes of 18 G. ///, c. 60 ; and 
31 G, II ty c, 32, .may take lands by purchafe or defccnt, 13 
Precedents of wills, 81,8^, 83, 84, 85, 86, 87, 88, 89, 90, 91, 

92» 93>.94» 95> 9^^ &c- 
Prefentation, next, to ap advowfon, devifeable, 24 
Priority of debts, to be attended to, 50 ; not allowed of by the 

cj^ftjom of London, 71 
Property, real, devifeable only by the ftatutes of 34 and 35 

H. Fill, and xzH.II. V . 

Proper witnefles to wills, who, 28, 29 
Publication of a will is neceffary, 29 

Queen eonfort may difpofe of her chattels by willy without the 

confent pf her huiband, 10 

R. . 
Real eftate, how difppfed of by will, 15 
Reafon of proving a will {"oletnnly, 48 
Republication of a wiU, efiedl of, 36 
Reverfions, though a degree removed from prefcnt enjoyment, 

are devifeable, 25 
Revocable, all wills are, though declared irrevocable, 32 
Revocation may be exprefs or implied, 33; without making 

another will, is in^ftacy, 33 ; depends upon the intent of 

the party, 33 
, Revoking admioiftration, 72 ; revoking a fprnaer will muft be 

by a good fubfequent will 

S, 
Sealing a will is figning, 27 
Signing and attefting a will, 26 

Sifters and brothers, how to ihare in ^n inteftate's eftefls, 64 
. Special bail not required to anions againft executors or admi- 

niftrators, 51 
Specific legacy, what, 53 ^ 

Stamped paper or parchment, not required to write wills ohi f 4 
Statute of diftributions, 67 
Surplus to be paid to the refiduary legatee^ if any is appointed^ 

T. 

Teftament and wil]> how diftinguifhed, 1. Sometimes applied 

indifcriminately, th. 
Teftator, one who makes a will, th. 
Tr^tors, after conviifiioii, cannot make a will, I2; or felons, ih 

U. 
y npl^p pf and nephews of ^n ipt^fla^e^ hpw (o (hate^ 70 

3 Widow** 
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{nfane perfons cannot make a willi & 

Intintion to be regarded» 2j 

Intereft due on ycfted legacies, iif 

InteftatCi what, i 

Inventory to be made by execntpr or adminiftrator« 49 ^ 

Ki , ■ 

Kin, next of, according to the fiatutes of Edward the Third? 
and Henry the Eighth, 62 

Language, &c, a will (hould be written in, t^» ^ 

Larceny renders a perfon incoqfipetent to be a witnef^, 38 

Legacy, what, i. In what courts to be fued for, 55 

Legacies to be paid next to debts, 53 

Lejgai afletSf what» 50 

Legatee may be witnefs againft a will^ bat whether he can be 9, 

witnefs for the will is a point nmch difputed, 3a ; has no pre? . 

ference, 53 • dying before the teftater, 55 
Letters, general| of adminiftration mi^ft be granted by the orV 

dinary, 61 
London and York, cuftoms of, refpeAing diftribations, 70; a 

further cultoA of, 76 

M. ' 
Male infants may make a will of pcrfonal eftate at 16 years of 

agci 5 
Married woman^ may take pin-money or bequeath the favings^ 

10 
Marrying after making a will, 34 ; in what cafes a revocation^ 

35 ' ' 

Mortgages, chattels, Sec. bequeathed to a charity, 23 
■ Mortmain^ devifes of land^ &c. in, 22 ; property devifeable to 

by the ftatute, 24 • 
Mute, (landing, amounts to a confeffion, 72 

Name of. the teftator mufl^ be written d« the will, 2? 

Nearnefs of kin, h'ow reckoned, 62 

Nephews and nieces of an inteftate^ their (hare oir proportion, 7Q 

Next prefentation to an advowfon devifeable,, 24 ' 

Nieces pf an inteftate how to (hare, 70 

Noncupative will, wh^t, 2. How proved, fi^.; "muft be made iii 
the laft iicknefs, ih. and committed to writing within fix 
days, 3; obfervations on, if^; further J^fervations on, by 
Sir William Blackftone, i^. j will not revoke another will, 3; 
obfervations on ftat. 29, c 2. refpeding nondnpative wills, 3 

6. 

Oath of an executor, 50; oath of an adminiftrator, 65 
prder of payment of debtsi, 60 

Prdinary may grant adminiftration, jointly or fepurately, 62 j 
pt to tiyo or more adminiftrators, il. 

Outlawed 



INDEX* 

OiitUwed perfons may difpofe cf lands by th^r will, as thty 
^re not forfeited by the oaclawry ; but they cannot difpofe 
of their perfonal property while the outlawry fubfifts^ 1 3 

Papifts, by complying with the ftatute3 of i8 G. ///, c. 60 ; and 

31 G^ Iff, c, 32, .may take lands by purchafe or defcent, 13 
Precedents of wills, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 

9»i 93r 94f 95> 9^^ &c. 
Pfefenution, next, to ap advpwfon, devifeable, 24 
Priority of debts, to be attended to, 50; not allowed of by the 

cuftom of Lpndpn, 71 
Property, real, devifeable only by the ftatute3 of 34 and 35 

H. FIIL and 12 H. II. 
Proper witneffes to wills, who, 28, 29 
Publication of a will is neceffary, 29 

Queen contort may difpofe of her chattels by willy without the 
confent of her buiband, 10 

R. , 

Real eftate, how difppfed of by will, 15 

Reafon of proving a will foletnnly, 48 

KepubHcation of a will, efieft of, 36 

Keverfions, though a degree removed from prefent enjoyment, 

are devifeable, 25 
Revocable, all wills are, though declared irrevocable, 32 
Revocanon may be exprefs or implied, ^3; without making 

another will, is in^ftacy, 33; depends upon the intent of 

the party, 33 . . 
Revoking admioiftration, 72 ; revok:ing a fprnaer will muft be 

by a good fubfequent will 

S, ' 

Sealing a will is fiening, 27 
Signing and attellmg a will, 26 

Smet% and brothers, how to ihare in an inteftate's efiefls, 64 
Special bail not required to anions againft executors or adrai- 

niftrators, 51 
Specific legacy, what, 53 

Stamped paper or parchment, not required to write wills ohi I4 
Statute of diftributions, 67 
Surplus to be paid to the refiduary legatee, if any is appointedf 

56 

T. 
Tedament and wil]> how diftinguifhed, i. Sometimes applied 

indjfcriminately, ib. 
Teftator, one who makes a will, i6. 
Traitors, after con vif^ion, cannot make a will, I2; or felons, /^^ 

U. 
Unck^ of and nephewii of ^ ii^t^fla^^ hpw (o (hare^ 70 

3 Widow** 
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{ofane perfons cannot make a willi & 

Ibtintion to be regarded» 2*j 

Intereft due on yefted legacies^ iif 

Inteftatci what, i 

Inventory to be made by executor or adminiftrator« 49 ^ 

Ki , ' - 

Kint next of, according to the fiatiites of Edward th^ Thirdf 
and Henry the Eighth, 62 

Language, &c, a will (hould be written in, t^. ^ 

Larceny renders a perfon incompetent to be a witnefs, 3.8 

Legacy, what, i. In what courts to be fued for, 55 

Legacies to be p^ ne]ct to debtSi 53 

Lejgal aflets, what, 50 

Legatee may be witnefs againft a will, but whether he can be « 

witnefs for the will is a point jnuch difputedi 3a ; has no prcr . 

ference, 53 ; dying before the teftater, 55 
Letters, general| of adminiftration mi^ft be granted by theorV 

dinary, 61 \ ^ 

London- and York, cuftonis of, refpeAing diftritMitions, 70; a 

further cuftoA of, 76 

M. - 
Male infants may make a will of pcrfonal eftate at 16 years of 

age, 5 
Married woman, may take piti-money or bequeath the favingsi 

10 
Marrying after making a will| 34 ; in what cafes a revocation^ 

35 ' ' 

Mortgages, chattels, Sec. bequeathed to a charity, 23 
' Mortmain^ devifes of land^ ice, in, 22; property devifeable to 

by the ftatute, 24 ■ 
Mute, (landing, amounts to a confeffion, 22 

^, . 

Name of the teftator muft' be written d« the will, 28 

Nearnefs of kfn, how reckoned, 6 a 

Nephews and nieces of an inteftate, their (hare of proportion, 7Q 

Next prefentation to an advowfon devifeable,, 24 

Nieces of an inteftate how to (hare, 70 

Noncupatiye will, wh^t, 2. How proved, ih, j "muft be inadc iri 
the laft iicknefs, ih. and committed to writing within fix 
*^?ys, 3; obfervations on, r'^, ; further J^fervations on, by 
Sir William Blackftone, i6.i will not rei^e another will, 3; 
obfervations on ftat. 29, c 2^ refpeding nondnpative willsj 3 
O. 

Oath of an execntort ^; oath of an adminiftrator, 65 

prder of payment of debtsi, 60 

Prdinary may grant adminiftration, jointly ojr fepurately> 62 1 
px to tiyo or more adminiftrator8> il. 

.' Outlawed 



INDEX* 

Outlawed perfons may difpofe cf lands by thfir will, as thty 
9re pot forfeited by the oatlawry ; bat they cannot difpofe 
of their perfonal property while the oatlawry fubfifts^ 1 3 

P. 
Papifts, by complying with the ftatute? of 18 G. ///, c, 60 ; and 

31 G. ///, c, 32,. may take lands by purchafe or dcfccnt, 13 
Precedents of wills, 81,8^, 83, 84, 85, 86, 87, 88, 89, 90, 91, 

92» 93>.94» 95> 9^^ &c. 
Prefentation, next^ to ap advpwfon, devifeable, 24 
Priority of debts, to be attended to, 50 ; not allowed of by the 

a^ftpm of Lpndpn, 7 1 
Property, real, devifeable only by the ftatntes of 34 and 35 

H.FIII. and 12 H. 11. 
Proper witnefTes to wills, who, 28, 29 
Publication of a will is neceffary, 29 

Queen eonfort may difpofe of her chattels by will» without the 

coafent pf her bufband, 10 

R. , 
Real efiate, how difppfed of by will, 15 
Reafon of proving a will folemnly, 48 
Republication of a will, efiedl of, 36 
Reverfions* though a degree removed from prefcnt enjoyment, 

are devifeable, 25 
Revocable, all wills are, though declared irrevocable, 32 
Revocation may be exprefs or implied, 33; without making 

another will, is in^ftacy, 33; depends upon the intent of 

the party, 33 . , 
Revoking admioiftration, 72 ; revolting a former will muft be 

by a good fubfequent wiJl 

S, 
Sealing a will is figning, 27 
Signing and atteftmg a will, 26 

Sifters and brothers, how to ihare in ^n inteftate's efiefls, 64 
Special bail not required to anions againft executors or admi- 

niftrators, 51 
Specific legacy, what, 53 

Stamped paper or parchment, not required to write wills oni I4 
Statute of diftributions, 67 
Surplus to be paid to the refiduairy legatee, if any is appointed^ 

^^ 

T. 

Teftament and wii]> how diftinguifbed, %, Sometimes applied 

indifcriminately, iB, 

Teftator, one who makes a will, 16. 

Tr^tors, after convif^ioii, cannot make a will, I2; or felons, /^^ 

U. 

y npki^ of and nephews of ^ ii^t^ihi^^ hpw (o {hare, 70 

3 Widow** 



I N D E X, 
{tifane perfons cannot make si willi & 
Ibtintion to be regardcd» 2^^ 
Intereft due on yefted legaciesi iif 
Inteftatef what, i 
Inventory to be made by execatpr or adminiftrator« 49 

K. , 

Kin» next of, according to the fiatotes of Edward fh^ TMr<)f 
and Henry the Eighthi 62 

Language, &c, a will (hould be writtjcn in, }3« ^ 

Larceny renders a perfon incompetent to be a witnefsi 3a 

Legacy, what, i. In what courts to be fued for, 55 

Legacies to be paid ne]ct to debts, 53 

Legal aflets, what, 50 

Legatee may be witnefs againft a will, but whether he can be « 

witnefs for the will is a point much difputed, 32 ; has no pre? . 

ference, 53 ; dying before the teftater, 55 
Lejtters, general| of adminiftration mi^ft be granted by the or«p^ 

dinary, 61 
London- and York, cuftonis of, lefpeAing diftritnitions, 70 ; a 

further cuftom of, 76 

M. ' 
Male infants may make a will of pcrfonal eftate at 16 years of 

Married woman, may take pin-money or bequeath the favingsi 

10 
Marrying after making a will| 34 1 in what cafes a revocation^ 

35 ' * 

Mortgages, chattels, &c. bequeathed to a charity, 23 
' Mortmain^ devifes of land^ &c. in, 22 ; property devifeable to 

by the ftatute, 24 • 
Mute, fianding, amounts to a confeffion, 72 

Name of the teftator muft' be written d« the will, 28 

Nearnefs of kin, h'ow reckoned, 62 

Nephews and nieces of an inteftate, their (hare of proportion, 7Q 

Next prefentation to an advowfon devifeable,, 24 ' 

Nieces pf an inteftate how to (hare, 70 

Noncupative will, what, 2. How proved, ri^.j ^uft be inadc iii 

the laft iicknefs, ih, and committed to writing within fix 
. days, 3; obfervations on, r^. ; further i^fervations on, by 

Sir William Blackftone, i6.i will not tevii^e another will, 3; 

obfervations on ftat. 29^ a 2. refpeding noncupative wHUi 3 

6. 

Oath of an executor, 50; oath of an adminiftrator, 65 , 
prder of payment of debtsi, 60 

Prdinary may grant adminiftration, jointly or fepurately, 62^ 
pt to tiyo or more adminiftrators, ih 

Outlawed 



INDEX* 

Outlawed perfons may difpofe cf lands by th^r will, as they 
^re pot forfeited by the oatlawry ; but they cannot difpofe 
of their perfonal property while the outlawry fubfifts^ 1 3 

P. 
• Papifts, by complying with the ftatute3 of 18 G. ///, e. 60 ; and 
31 G, Iff, c, 32, .may take lands by purchafe or defccnt, 13 
Precedents of wills, 81, 8^, 83, 84, 85, 86, 87, 88, 89, 90, 91, 

92» 93».94» 95> 96> &c- 
Prefentation, next, to ap advpwfon, devifeable, 24 
Priority of debts, to be attended to, 50 ; not allowed of by the 

cj^ftpm of London, 71 
Property, real, devifeable only by the ftatutes of 34 and 35 

H.VIIL and 12//.//. 
Proper witnefTes to wills, who, 28, 29 
Publication of a will is neceffary, 29 

Queen eonfort may difpofe of her chattels by wilU without the 

coafent pf her hufband, 10 

R. , 
Real efiate, how difppfed of by will, 1 5 
Reafon of proving a will foletnnly, 48 
Republication of a wiH, efiedl of, 36 
Reverfions, though a degree removed from prefent enjoyment, 

are devifeable, 25 
Revocable, all wills are, though declared irrevocable, 32 
Revocation may be exprefs or implied, ^3; without making 

another will, is in^ftacy, 33 ; depends upon the intent of 

the party, 33 . , 
, Revoking admioift ration, 72 ; revoking a fprnaer will muft be 

by a good fubfequent will 

S, 
Sealing a will is figning, 27 
Signing and attelling a will, 26 

Sifters and brothers, how to ihare in ^n inteftate's efiefls, 64 
Special bail not required to anions againft executors or adrai- 

niftrators, 51 
Specific legacy, what, 53 

Stamped paper or parchment, not required to write wills on, f 4 
Statute of diftributions, 67 
iSurplus to be paid to the refiduairy legatee, if any is appointed^ 

T. 

Teftament and wii]> how diftinguifhed, 1. Sometimes applied 

indifcriminately, th. 
Teftator, one who makes a will, thi 
Tr^tors, after qonvi^ioii, cannot make a will, 1 2; or felons, ih 

U. 
y npki^ pf and nephews of ^ ipt^fla^e^ hpw to (hare^ 70 

3 Widow** 



I N D E X, 

Infane perfens cannot make ;i willi & 

Intintion to be regarded} 2<f 

Intereft due on yefted legaciesi itf 

Inteftatei what, i 

Inventory to be made by executor or adminiftrator^ 49 

K. 
Kin, next of, according to the fiatotes of Edward fh^ Thirdf 
and Henry the Eighth, 62 

Language, &c. a will (hould be written in, i^. ^ 

Larceny renders a perfon incompetent to be a witnefs, 38 

Legacy, what, i. In what courts to be fued for, 55 

Legacies to be p^ next to debts* 53 

Legal aflets, what, 50 

Legatee may be witnefs againft a will, but whether he can be 9, 

witnefs for the will is a point jnuch difputed, 32 ; has no pre? . 

ference, 53 ; dying before the teftater, 55 
Lejtters, general| of adminiftration mdft be granted by the ot4 

dinary, 61 
London- and York, cuftoms of^ lefpeAing diftributions, 70 ; a 

further cuftoA of, 76 

M. ' 
Male infants may make a will of perfonal eftate at 16 years of 

age, 5 
Married woman, may take pin-money or bequeath the favingsi 

10 
Marrying after making a will| 34 $ in what cafes a revocation^ 

35 ' ' 

Mortgages, chattels, &c. bequeathed to a charity, 23 
Mortmain^ devifes of land^ &c. in, 22 ; property devifeable to 

by the ftatute, 24 • 
Mute, fianding, amounts to a confeffion, 22 

Name of the teftator mufl^ be written d« the will, 28 

Nearnefs of kin, h'ow reckoned, 62 

Nephews and nieces of an intcftate, their (hare oir proportion, 7Q 

Next prefentation to an advowfon devifeable,, 24 ' 

Nieces of an inte((ate how to (hare, 70 

Noncupative will, whsft, 2. How proved, fi^.; ^uft be made in 
the iaft iicknefs, th. and committed to writing within fix 
*^*y8, 3; obfervations on, i$,; further ii|)fervations on, by 
Sir William Blackftone, 16,; will not revoke another will, 3} 
obfervations on ftat. 29, c» 2. refpeding nondupative wHlsi 3 

6. 

Oath of an executor, 50; oath of an adminiftrator, 65 , 
prder of payment of debtai, 60 

Prdinary may grant adminiftration, jointly Of fepurately, 62^ 
pt to tDvo or more adminiftrators^ U. 

Outlawed 



INDEX* 

Oatlanred perfons may difpofe cf lands by th^r will, as thty^ 
^re pot rorfeited by the outlawry ; bat they cannot difpofe 
of their perfonal property while the outlawry fubfifts^ 1 3 

Papifts, by CQmplying with the ftatute3 of 18 G. ///, e. 60 ; and 

31 G. ///, c, 32,. may take lands by purchafe or dcfccnt, 13 
Precedents of wills, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 

9*« 93> 94» 95> 96> &c. 
Prefen^ation, next, to ap advowfon^ devifeable, 24 
Priority of debts, to be attended to, 50; not allowed of by the 

o^ftpm of Londpn, 7 1 
Property, real, devifeable only by the ftatates of 34 and 35 

H. FIJI, and 12 H. 11. 
Proper witnefTes to wills, who, 28, 29 
Publication of a will is neceflary , 29 

Qaeen eonfort may difpofe of her chattels by willi without the 

coafent pf her bufband, 10 

R- , 
Real eftate, how difppfed pf by will, 1 5 
Reafon of proving a will folemnly, 48 
Republication of a will, efiedl of, 36 
Reverfions, though a degree removed from prefent enjoyment, 

are devifeable, 25 
Revocable, all wills are, though declared irrevocable, 32 
Revocation may be exprefs or implied, 33; without making 

another will, is in^ftiacy, 33; depends upon the intent of 

the party, 33 
Revokii^ adminiftratioa, 72 ; revoJjLing a former will muft be 

by a good fubfequent wiJl 

S, 
Sealing a will is figning, 27 
Signing and attefting a will, 26 

Sifters and brothers, how to ihare in an inteftate's effefls, 64 
Special bail not required to anions againft executors or adrai- 

niftrators, 51 
Specific legacy, what, 53 

Stamped paper or parchment, not required to write wills oni I4 
Statute of diftributions, 67 ' 
Surplus to be paid to the refiduary legatee, if any is appointed^ 

T. 

Teftament and wil]> how diftinguifbed, %• Sometimes applied 

indifcriminately, iB, 
Teftator, one who makes a will, iB» 
Traitors, after conviifiion, cannot make a will, I2; or felons, /5f 

u. 

y opl^ Qf and nephewi^ of ^n i^t^fta^^ hpw (o (harc^ 70 

.3 Widow'l 
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I N » E X 

W. 

Widow/« ctuumbf r» wh^t 70 

Wife, ftfrpvtded for by jointure, beibrc m^rltgt^ Ih^M* *by the 
cuftom of London, be barred from her cuftomary part» 70 

Will, execution of ai 26; of iigningand atte^ing^ 26; fealingt 
27 ; what form is required, 28 ; publication of^ QecefTary, 
but not the contents, 29 ; who are proper witnefles to a, 32 i^ 
after proved, to to be depofitcd in the regiftry of thc^ordinary, 

49 ' . . ' 

Will, vyhat may be difpofed of by, 14, 151 16; whp are capable 
of taking by, 25 

Will, or teftamear, definition of, i ; cannot be 'made by an 
ideot, 6 ; or by perfons grown childi(h, 7 ; nor l^ infane 
^ perfons, 8 ; or drunken perfons, ib. ; or by perfons born blind, 
deaf, and dumb, ib, ; cautions neceflary in making the will 
of a blind mtfn, 9; or of one who cannot read, ib. ; of a feme 
covert, or married wqman, bow far capable of making a, 9, 10 

Will, noncupative, or verbal, what, 2 ; muft be proved by two 
witneiTes, ib. ; and .in the ^perfon's laft ticknets, ib^\ muft be 
committed to writing, 3 ; muft not be proved till fourteen 
days after the teftator's dieath, ib, ; will not revoke another 
will, 3 ; May be made by a blind perfon, 8 

Will, whp are capable of making a, 4 ; of aliens making a wUl«* 
£y an infant not effe^ual in law, ib. ; may be made of p^rfonal 
eftate by male infants of fourteen, and females of twelve, 5 

Wilh, general obfervatlons on, 5; madeioconfequeneeof threatsi 
are void, 1 ; are revocable, either expiefsly or by implication, 
* 32 ; precedents of, 81, 8cc. * . 

Wjtneffcs not abfolutply reqi^ired to wills of perfonal effatei aS 

Woman, znarried, how far iiicapable of making a will, 1 1 ; ttn^ 
married, may be executrix, ib. 

Y. 

Yorkj cuftom of, relative to the diftribution of inteftajtcS/Cficif^s* 

' '7* ', • :.. 
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